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The title to my paper today poses the question “is law the solution?”.  
For what we have seen developing in Australia, particularly in the last decade, is a mind-set that the cure to workplace problems lies with passing another law.  And even as a lawyer, I have some difficulty with that approach.

Employment is basically a simple concept.  A worker agrees to perform certain tasks at certain times for an employer in exchange for reward.  Since feudal times protections to this relationship for both parties developed, and so emerged the common law of master and servant.  These were laws that seemed balanced very much in favour of the employer – the master – particularly by implying a raft of implied terms into the contract, such as the duty to obey lawful commands, and the duty of fidelity and good faith.
Then transportation brought these laws to Australia.

It also brought to Australia the Irish, a concern for equality, and a strong ground swell in favour of a better balance in the relationship between masters, squatters, graziers, and their servants and shearers. 

The cultural divide between capital and labour reached a boiling point in the 1890s with significant strikes and industrial confrontation, particularly by shearers, miners, and on the waterfront.

This strengthened the emergence of the labour movement as a political force, and led to the first attempts to better balance the relationship between capital and labour by laws, and by introducing the concept of conciliation and compulsory arbitration as a means to deal with industrial conflict.
The concept of compulsory arbitration was first introduced in Victoria and then followed in slightly different formats in other Australian states.
A century ago, that approach was embodied in the laws of the then infant Commonwealth of Australia, with the passing of the Commonwealth Conciliation and Arbitration Act 1904.  That Act created a Court to oversee the relationship between employers and employees and was empowered to settle industrial disputes first by conciliation, and then by arbitration.  That Court commenced the process of introducing fairness and balance in the employment relationship, and the concept of a general minimum wage, below which workers remuneration should not fall.  The cornerstone of that approach was the basic wage which emerged notably in the Harvester Wage Judgement of Mr Justice Higgins in 1907, with that concept of a base wage being the foundation stone of the award system.
We have gone a long way since then, and let me fast forward this talk before it begins to sound like “course – Industrial Relations History 101”.

The Conciliation and Arbitration Act 1904 was amended and tinkered with by successive federal governments, however the basic concepts remained, and in most respects the legislation had broad support from both Labor and conservative parties.  The only significant issue between those parties for most of the last century was the role of penal provisions against strike action.

By 1980, the Conciliation and Arbitration Act looked like this, a relatively thin volume.

And at that time, both sides of polities broadly supported the legislation.  However all that began to change in the early 1980s.  At that time, Australia was suffering the worst economic crisis since the 1930s, with problems of historically high unemployment together with a high level of inflation.  The then Prime Minister, Bob Hawke, in an address to the Victorian Industrial Relations Society in 1988 described the problems in this way, and I quote:

“Among the problems which had helped create this economic crisis, were an over-valued and unresponsive exchange rate; an antiquated financial system, an over-protected and inward looking manufacturing sector; a wages system which perpetuated inflationary pressures; an industrial relations system locked into expensive and futile confrontation; and an education system failing to meet the needs of our most potentially productive workers.”
The Labor Government’s answer to this problem was the prices and incomes accord, which was implemented through national wage cases as a mechanism of generating a fair wages outcome, while at the same time providing restraint and gently massaging a decline in real wages as a central plank for economic recovery.

A number of different attempts were used to moderate wage outcomes, with wage increases being first tied to trade offs to offset the cost of those increases and later, there was a move to a more fundamental reform, with “structural efficiency”.  These moves did not have the full support of either employers or unions, particularly those in key areas such as the oil and aluminium industries where the unions had enjoyed increases beyond the workforce generally, and where the employers needed stability to maintain profits.  Ways around the system were actively pursued to generate better outcomes for some workers.

One leading industrial relations lawyer even earned the nickname “Loop Hole” for his ability to pull the wool over the eyes of the Commission and achieve wage increases beyond those normally permitted by the wage fixing system.

By 1988 the Commission had introduced the concept of “award restructuring” as a major plank of wages policy, with the Commission laying down guidelines aimed at changing awards to meet the changing needs of work.  It is fascinating to consider the optimism of Bob Hawke about this process at the time.  He said:
“…award restructuring is the key to this new era.  The beginnings have been modest but the opportunities in front of us are very large indeed.

If the opportunities are grasped, we will have a more productive society and a workforce which can adapt much more readily to change.  Outmoded practices will be removed.  Jobs will be better designed to reflect modern requirements, and they will be more fulfilling.  Clear career opportunities will be developed for the ordinary worker.  We will have a more highly motivated, better trained and more flexibly skilled workforce.

In effect, a much greater degree of labour market flexibility will have been achieved without the costs inherent in the approach favoured by those who advocate wholesale deregulation.  That approach would surely destroy the hard won gains of recent years.  Australia simply cannot afford to abandon a system which delivers an economically responsible outcome and substitute one which would inevitably see an inflationary bidding up of wages.  Nor can we afford to see an attack on basic standards and the disruption, conflict and hardship that that would entail.”
So labour at that point would not deregulate, but believed the Commission and the Accord could deliver the results.  However part of the Labor governments reforms in 1988 there was a major overhaul of the Conciliation and Arbitration Act and the Industrial Relations Act 1988 emerged.  That overhaul was designed to update and streamline the processes of the Commission.  It promoted larger industry based unions, and provided new provisions for certified agreements as a means of enabling the development of arrangements to reflect the particular requirements of an individual employer or enterprise, with the potential for enhancing workplace productivity.
However, these changes did not free up the position entirely.  The Labor government was not prepared to totally take the brake off and allow the negotiating parties to do what they wished, for they feared unfettered wages growth.  Therefore, those agreements could only be certified where they would not be contrary to the public interest.  They wouldn’t allow the parties total freedom to do what they wanted.
Award restructuring as a means of dealing with the changes necessary for industry’s sustainability and profitability had limited success.  So in October 1992 the Federal Commission introduced “enterprise bargaining” as a principle of National Wage determination and integrated this concept with the “structural efficiency” principle.  This approach then linked award wage increases to measures for promoting efficiency and productivity at the enterprise level.  Gone was national or industry wage fixation as the centrepiece of the wage system.
This enterprise focus was necessary for survival.  Both sides of politics were beginning to understand that as a country we were becoming less competitive and failing to deliver the quality, quantity and reliability demanded by our customers.  Change, and rapid change, was essential to maintain, or at least slow, down the rate of decline of the living standards in Australia.  This need for change had been recognized by the Commission, however the steps it had taken were not taking the change process far enough or fast enough.
Bob Hawke’s alternative of using the Commission to lead reform had some success but not enough.  The needs of work were not being met by the pace of change in the award system.  More radical surgery was needed, and that was recognized by labour under Paul Keating.

We much acknowledge now that the step taken by his government with the enactment of the Industrial Relations Reform Act 1993 was a most significant change.  The Reform Act completely reshaped our federal industrial system from one with a primary emphasis on awards and centralized wage fixation, to a system based on enterprise bargaining underpinned by a system of safety net awards and minimum entitlements.
But the Reform Act was drafted in close consultation with the ACTU, and as a trade off for giving greater flexibility they demanded the reinforcement of the primacy of trade unions in the system.  Therefore, agreements with unions were enhanced as the dominant form of enterprise bargaining and unions were given increased protection and immunity during the process of negotiation of agreements.

Again, even more laws were used, ironical in a process aimed at labour market deregulation.

Our Industrial Relations Act expanded significantly.

At about the same time the conservative coalition State Governments introduced their own reforms.  In Victoria in 1992 the Kennett government introduced the most far reaching reform, while in this state Graeme Kiereth adopted a more conservative approach with the role of the Commission being retained, with a new stream of workplace agreements providing for individual or collective arrangements as an alternative to the state award stream.
Again, laws were used to attempt to solve the problems, and in most of the state reform they allowed arrangements with individuals without union involvement, an approach that was totally opposed by the union movement.  In order to quell union opposition, those laws also created a suite of offences for those who interfered with the process of making individual agreements and involved restrictions on union involvement that in turn the unions described as “anti-union” and “restricting their freedom to organize and collectively bargain”.

So the solutions introduced at both Federal and State level by either Labor or conservative governments all involved reform, but the changes to the laws were never seen as “win win” solutions by both unions and employers.  They were not universally accepted, and each side perceived that the other had taken advantage of the reform opportunity to get a free kick at the other to improve their respective position and move the balance of power their way.
This approach of introducing reform, and at the same time changing the bargaining balance, is arguably the approach that is now being followed by both State and Federal governments.  The type of balance and consensus of the past, with broad acceptance by the Australian community of the industrial relations scheme is no longer seen as a priority.  With the election of the Howard Coalition Government federally, came the Workplace Relations Act 1996 with new laws to further stimulate the deregulation of the labour market while addressing the imbalance of the reforms introduced by Labor.  The preferential role given to unions by the Keating/Bretherton reforms was significantly reduced, the award system simplified and limited in order to promote bargaining, and the bargaining options were expanded to provided an effective form of collective non-union agreements under section 170LK as well as Australian Workplace Agreements, a form of individual contract with the potential to significantly increase flexibility and as a by product, reducing the need for unions and their influence in the workplace.
While personally I am of the view that the legislative scheme in the Workplace Relations Act is reasonably balanced and necessary, but far too complex, I am sure that many will disagree with me.  Unions brand this legislation as one sided and anti-union, and totally unsurprisingly the Federal ALP has vowed to repeal significant features of it, to abolish AWAs and to re-empower the Australian Industrial Relations Commission.  In relation to that last issue, I can only ask whether they have totally lost the plot, because re-empowering the AIRC to its previous levels will, in my view, adversely effect labour market reform and stifle the effectiveness of enterprise bargaining.  A fully empowered Commission could not in the past succeed with the reform, and we should learn from history.
What has happened here in Western Australia with the Labour Relations Reform Act 2002 is a demonstration of what is likely if Labor win power federally.  The Gallop government upon election put a priority on reversing the changes made by Keireth and the coalition and their reform followed the expected pathway of empowering unions and significantly increasing their leverage in the bargaining process, in particular, by enabling the Commission to arbitrate enterprise orders when agreement is not reached.  Labor delivered their election promise of abolishing workplace agreements, and they have replaced them with a quite feeble, unattractive alternative.  Again, the outcome has been “win/lose” with employers in Western Australia uniformly criticising the lack of balance in the changes.

So what have laws achieved in this period?  Well first, it can be seen that to deregulate what as a fairly simple legislative scheme has required an enormous amount of extra laws.  As I said earlier, it is ironic that deregulation has required so many laws.  Secondly, these laws as solutions, have, for the last decade, been one sided win/lose approaches.
Perhaps we should now consider whether there is any prospect of a return to the consensus, or whether our future lies in a continuing change of workplace laws as governments change, and in a way in which both sides do not accept as balanced and fair.

Our industrial relations system, particularly Federally, now involves more laws, more regulation and prescription than ever before.  In some respects that is because we no not have a consensus model, and we need the infrastructure of more laws to attempt to control conduct that those who oppose the legislative scheme engage in to achieve their aspirations.
Is there a prospect of returning to a consensus model?  Or at least returning to a model that is broadly accepted?

In my view we should investigate the prospect, for we seem to be diverted from dealing with the real issues of the reality of work because the parties are hung up with ideological issues.  This saps the energy to bring about real change, puts a screen around the big issues, and provides a recipe for potential confrontation.
So how should this process start?  Do we use a tripartite model like that used by the Hawke Labor Government with the Hancock Committee of Review?

Or do we choose a commission of enquiry and the type of Royal Commission set up last year to look at the Building Industry?  I will briefly refer to that later.

Surely the best starting point to look at developing a consensus model is to involve the stakeholders.  And in the reality of work today, that would mean:

- Representatives of Companies and Governments

- Representatives of Employee Organisations

- Representatives of Unions

- Representatives of Workers

For the reality of work today is that few workers are in unions and therefore the stakeholders are both the unions and the workers themselves.  In the same way a company’s views may not necessarily be the same as employee organisations.
But moving on from there, how would they proceed?  Somewhat simplistically:

Step 1 – would seem to be to identify the givens.

Step 2 – could be to identify the areas where there was disagreement.

Step 3 - could involve achieving middle ground on those issues of disagreement.

That middle ground will prove very difficult.

Will unions accept the right of individual employees to contract directly with their employer for outcomes inconsistent with awards?

Will employers collectively bargain with a union to set terms and conditions for those employees in the union who wish it to bargain that way?

Will that union accept that all employees may wish to be involved in that collective bargain and may wish to deal directly with their employer?

Will the union and employer each agree to give the other unimpeded access to workers to put their views, and not to coerce in any way?
The list goes on.

But it is difference on these types of issues that are stifling out industrial system and inhibiting concentration on the real issues of work.

If the stakeholders are not prepared to look at these issues themselves and try to reach middle ground, then the inevitable result will be more laws, changes to those laws as governments change, and the perpetuation of confrontation.

In some industries the level of confrontation has led Governments to intervene even further. The Cole Royal Commission in the building industry is a classic example.

In that industry both unions and companies were not prepared to look in the mirror and take steps to improve their own behaviour.

The answer is even more laws regulating behaviour in that industry, as one way of addressing the problems of that industry.
Unless the parties to our system show a preparedness to engage, to try to reach agreement on the fundamentals then necessarily more legislation is inevitable.

We need to see whether we can come to a level of consensus and then get on with the job.
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