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Good Faith Bargaining in Western Australia
 -  What lessons can be drawn?
Geoff McGill, Visiting Industry Scholar, Workplace Research Centre, Sydney University. 
ABSTRACT
Good Faith Bargaining (GFB) has been a requirement under in Western Australia State system since 2002. This paper explores the operation of this feature of the Act up to the end of 2007. All major cases are reviewed and interviews conducted with tribunal members and other parties involved in order to understand the experience and what might be anticipated with the operation of almost identical provisions under the Federal Act. It was found that the early use of the provisions by unions to reassert a presence at the workplace was largely frustrated by employers. Over the period there was a significant reduction in the coverage of the State Agreements but GFB played an important role in a number of disputes in the State public sector. Throughout the period GFB did not operate as an exclusive code and the State Commission continued to exercise its powers of conciliation and arbitration. A significant role for the tribunal can be anticipated in the evolution of GFB under the Fair Work Act and unions will use GFB provisions to reassert their role. An escape route to another jurisdiction will not be available to employers. 

Introduction 
Good Faith Bargaining (GFB) is becoming a significant feature of the next chapter in the development of collective bargaining in Australia. While not a new concept in countries with well established systems of collective bargaining such as the USA and Canada, our experience with GFB is relatively limited.
This paper endeavours to understand the lessons to be drawn from the operation of GFB provisions introduced into the West Australian Industrial Relations Act in 2002  as part of  the Labour Relations Reform Act. It endeavours to anticipate some of the issues that might arise as the practice of GFB develops across Australia under the Fair Work Act, 2009 (FWA).
The Minister for Employment and Workplace Relations, Hon. Julia Gillard MP, describes the Federal Government’s approach to GFB in these terms:
“The bill aims to achieve productivity and fairness through enterprise-level collective bargaining underpinned by the guaranteed safety net, simple good faith bargaining obligations and clear rules governing industrial action.
This new framework is premised on good faith bargaining and recognises that most workplaces already bargain in good faith without any intervention. However, where this does not happen, the bill empowers Fair Work Australia to make orders to ensure compliance with the good faith bargaining requirements………

The bill sets out good faith bargaining requirements that a bargaining representative
for a proposed enterprise agreement must meet, including: attending, and participating in, meetings at reasonable times; disclosing relevant information; responding to proposals; giving genuine consideration to the proposals of others and giving reasons for responses to those proposals; and refraining from capricious or unfair conduct that undermines freedom of association or collective bargaining.
The bill specifies that the good faith bargaining requirements do not require a bargaining representative to make concessions during bargaining or to reach agreement on the terms that are to be included in the agreement. Parties are entitled to take a tough stance in negotiations.
In the very unusual case where a negotiating party completely ignores good faith bargaining orders, the other party may apply to Fair Work Australia to intervene and to make a workplace determination.”   (Second Reading Speech, Minister for Employment and Workplace Relations Hon. Julia Gillard MP House of Representatives Hansard, 25 November 2008)
The behaviours consistent with the duty to bargain in good faith are virtually the same in the West Australian legislation introduced by the Labour Relations Reform Act.  The then minister described the GFB obligations arising under the Act as follows:

“Good faith bargaining includes such obligations as stating and explaining the parties ’ position, meeting at reasonable times and places, disclosing relevant and necessary information, acting honestly and bargaining genuinely.  Bargaining genuinely will require a party to not hold on steadfastly to an inflexible and unreasonable bargaining position.  The fact that a party may take industrial action during bargaining will not necessarily mean that it is not bargaining in good faith.  However, the commission will be able to examine the conduct of the parties and may determine that the act of taking industrial action is in breach of the duty to bargain in good faith……

It is important to note that good faith bargaining will not require parties to reach an agreement or to agree on particular terms of an agreement.  The Commission will be empowered to compel parties to comply with the requirement to bargain in good faith. However, it will not have the power to require a party to make an agreement or agree to any particular term of a proposed agreement……

When a party has refused to bargain, or when the commission has terminated bargaining, parties may apply to the commission to make an enterprise order” 
(Mr Kobelke - Minister for Consumer and Employment Protection. WA Hansard Legislative Assembly 19 Feb; 2002)
Three areas of commonality are readily apparent from the ministers’ speeches. First, the behaviours which are considered to constitute GFB are virtually the same. Second, the duty of GFB does not compel a party to reach an agreement or to agree to a particular term of a proposed agreement and third, in certain circumstances one or both parties can seek that the tribunal determine the terms of the agreement. (1) 
This study explores how the GFB provisions of the West Australian Industrial Relations Act 1979 (IRA) have evolved in practice. It examines the main cases where the parties have made application to the WA Commission using the specific GFB provisions of the IRA. As will become clear, there are other similarities with the federal legislation but significantly, there are some major differences which must be taken into account when drawing lessons from the WA experience.
Design of the GFB system in WA
Section 42B (1) of the Act establishes the general duty when bargaining for an industrial agreement to bargain in good faith. Section 42B (2), without limiting the meaning of the expression “bargaining in good faith” GFB, includes the following behaviours by the bargaining parties:


(a)
stating their position on matters at issue, and explaining that position;


(b)
meeting at reasonable times, intervals and places for the purpose of conducting face‑to‑face bargaining;

(c)
disclosing relevant and necessary information for bargaining;


(d)
acting honestly and openly, which includes not capriciously adding or withdrawing items for bargaining;


(e)
   recognising bargaining agents; 


(g)
   bargaining genuinely and dedicating sufficient resources to ensure this 

         occurs;


(h)    adhering to agreed outcomes and commitments made by the parties.
(1) The description of GFB by the Ministers aligns with that discussed by Gillan and 
Caspersz (2005 p 222). They refer to the following definition:

 “Negotiations in which two parties meet and confer at reasonable times, minds open to persuasion, with a view to reaching agreement on new contract terms. GFB does not imply that either party is required to make concessions or reach agreement on any proposal” Herman (1998 p 527) 


which is a good articulation of the concept of GFB discussed  in the literature on 
collective bargaining in North America.

.
     Overview Diagram of GFB System – WA. 
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The bargaining process for an industrial agreement starts with a written notice to the other party or  
parties under Section 42, acceptance of which brings the parties within the scope of the GFB provisions both as to the general duty to bargain in good faith and the specific provisions of the GFB system set out through Sections 42B to 42L. The key elements of the GFB system within the Act can be initiated by an application by one or both parties. For instance, a party may apply to the Commission for assistance with the bargaining process through conciliation and arbitration, Section 42 E. The Commission can then exercise its powers as if it were endeavouring to resolve an industrial matter. In such circumstances, the Commission may give orders and directions which ensure that the parties bargain in good faith or which otherwise facilitate GFB.
Under Section 42G, both parties may apply to the Commission to arbitrate on matters still outstanding in the bargaining process. No appeal is available from this consent arbitration. However, Section 42D provides that the duty of good faith does not require a negotiating party to agree on any matter for inclusion or exclusion from an agreement or to enter into an agreement. Likewise the Commission is not authorised to require a term be included or excluded in an agreement or an agreement be made, except as provided in Section 42G. 
Section 42H provides a party may apply for a declaration that bargaining has ended as there is no reasonable prospect of agreement. The Commission must first determine the applicant has bargained in good faith.
In circumstances where a declaration under Section 42H has been issued, a party may apply for an enterprise order under Section 42I by which the Commission may determine the matter by arbitration and create an order which is binding on the parties and enforceable as if it were an award of the Commission. An application for an order under 42I is also available when a party has refused to enter into bargaining or failed to respond within the specified time. 
There is no formal requirement for the Commission to be advised by the parties that bargaining has commenced by notice under Section 42, although such notice can be filed at the Registry. Thus bargaining, consistent with the general GFB duty, can commence and conclude with no involvement of the Commission until the agreement is lodged with the Commission.
Section 42(7) also expressly states there is no obligation on the parties bargaining to reach an industrial agreement to use the provisions of Section 42. Once parties have commenced bargaining for an enterprise agreement they can make use of the GFB provisions of section 42B.
In cases where in the course of bargaining industrial action occurs, the Commission may, having regard to all the circumstances, determine whether a breach of the GFB duty has occurred;( Section 42B(3)).There are no provisions in the Act which allow for the taking of protected industrial action as can occur under federal industrial law. Indeed, when the powers of the Commission to deal with actual or threatened industrial action are examined, it is apparent that the WAIR Act is not a fully developed system for enterprise bargaining.
The GFB provisions of the Act are not an exclusive code. GFB overlays  the extensive and long established powers of the Commission with respect to conciliation and compulsory arbitration in the making of agreements in the settlement of industrial disputes. The GFB provisions of Section 42B mirror many of the procedural powers for the orderly conduct of industrial negotiations under Section 32and Section 32A, dealing with conciliation and Section 44. This latter provision gives extensive powers to convene compulsory conferences, direct the parties into negations with or without supervision from the Commission, and give directions with respect to the disclosure of matters to be discussed. In other words, these are powers for the orderly conduct of negotiations between the parties which are also contemplated in the behavioural descriptors of GFB.

However, Section 44 goes much further than procedure and process and includes power to issue orders with respect to threatened or actual industrial action, to exercise powers of conciliation and compulsory arbitration as required and finally to offer arbitration with the consent of the parties. 
In practice, as will be apparent from this review of applications and orders initiated under the GFB provisions of the Act, proceedings were not always contained within the scope of Section 42B and often involved application under Section 44 especially if threatened or actual industrial action is an issue. 
Thus the GFB provisions of the Act must be seen in this wider context of the agreement making and dispute settling powers of the Commission. Together these are intended to promote the first and long standing object of the Act:
         
“to promote goodwill in industry and enterprises within industry.”
Overview of Activity involving GFB provisions
The GFB provisions were introduced as part of the Labour Relations Reform Act introduced by the Gallop Labor Government in 2002. Part of the intent of the legislation was to reestablish the primacy of collective agreements over individual arrangement in the form of West Australian Workplace Agreements which had grown significantly under the previous Act. The GFB provisions were designed to encourage open and honest negotiations (Kobelke 2002). 
As is clear from the discussion of the design of the GFB provisions, Section 42B establishes a general duty of good faith but is not an exclusive code for bargaining and the making of industrial agreements. This is evident when the extent of bargaining and agreement making activity is examined across the full scope of the Act. The direct use of GFB, as measured by applications by the parties in the period 2002 to 2008, was very limited compared to the traditional and well established mechanisms for making agreements. However, GFB proceedings which often relate to applications for a determination of an enterprise order under Section 42I are a significant aspect of the arbitral activities of the Commission, certainly comparable to the level of its award making activity in recent times.


Table1: Awards and Agreements and GFB applications

	
Instrument 
	2002
	2003
	2004
	2005
	2006
	2007
	2008

	New Awards
	4
	5
	14
	9
	14
	5
	1

	New Agreements
	287
	203
	275
	444
	264
	76
	54

	Variations Awards
	271
	231
	175
	261
	157
	132
	63

	Variations Agreements
	0
	0
	2
	3
	1
	2
	0

	GFB Applications and  Orders
	11
	17
	12
	2
	3
	0
	4


Source: Chief Commissioner Annual Reports and Registry of WAIRC

At a general level, the number of agreements and awards made under the Act begins to decline from 2005. One of the main reasons for this is the increasing incidence of coverage of employees in WA under the federal Workplace Relations Act based on the Corporations Power. The jurisdiction of the WAIRC has been significantly reduced during this period from about 70 % to less than 30 % of WA based employees. (2)
 ( 2) For a more detailed discussion of the impact of federal industrial law on the jurisdiction of the State  Commission see the Annual Reports of the Chief Commissioner of the WAIRC especially 2008.     
The earlier GFB applications in the period predominately relate to private sector organisations but as will be apparent from the discussion of individual cases, over about the last four years GFB applications in WA have been initiated in the public sector. The limited frequency of formal use of the GFB system, however, does not mean it is without significance. Bargaining behaviour is intended to be influenced by the general GFB duty and the capacity for parties to make application under the specific provisions of Section 42B once bargaining has commenced. The limited recourse to the provisions is, therefore, arguably an indication that bargaining is proceeding to the satisfaction of the parties. There is also some evidence from the public sector cases examined that the prospect of arbitration under Section 42I was an important factor bringing protracted negotiations and bargaining to a conclusion.
Table 2 provides a breakdown of the types of GFB applications lodged over the period under review. As part of this study, all the case files that have proceeded with some involvement of the Commission have been reviewed and those that provide some useful insight into the operation of the GFB provisions in WA are discussed in the next section.
Table 2: GFB Applications 2002-2008
	Section 42 E

(GFB orders)
	             4
	2 concluded,

2 dismissed.

	Section 42 G
(consent arbitration) 
	             3
	1 refused 

2 granted 

	Section 42 H

(declaration bargaining is ended)
	            13
	4 declarations,

2 dismissed

7 discontinued or withdrawn

	Section 42 I

(enterprise order)
	            29
	9 orders issued,

20 w/d or discontinued



	Total 
	            49
	



Source: WAIRC Registry
Review of individual GFB Applications
(i) Early private sector cases

Three cases discussed below show how GFB provisions were used by unions to help establish collective union representation and collective coverage of employees at the workplace. In each case the substantial majority of employees were on individual employment agreements but it was claimed by the union that a number wished to work 
under a collective agreement. In each case a bargaining notice was served under Section 42 which allowed the union, in the event of a refusal to bargain by the employer, to apply directly to the Commission for an enterprise order to cover the employees. In each case there was strong employer opposition to the union application. 
In 2003, 297 of 2003 and 606 of 2003, the CFMEU sought to negotiate an enterprise bargaining agreement with Hanssen Pty Ltd, an employer with a strong preference for working directly with employees without union involvement. Details of the proposed agreement were forwarded to the employer and notice under Section 42 was given. Hanssen rejected the union proposal and flatly refused to negotiate. The CFMEU then applied and was granted a declaration under Section 42H that bargaining was at an end. It is not altogether clear that this was necessary as the employer had refused to enter into bargaining at any stage. (see Full Bench Appeal FBA 26 of 2003).

Application for an enterprise order in the form sought by the union was subsequently granted to cover all the employees, members of or eligible to be members of the union. 

The wages and conditions provided for in the enterprise order were acknowledged to be in excess of standards prevailing in awards of the WAIRC and were in part based on survey material submitted by the union which was uncontested. The Commission also relied on its own knowledge of wages and conditions standards in the industry, but significantly, the detail of this information was not formally before the parties. In its reasons for decision the Commission indicated that an enterprise order can include all matters which were the subject of negotiation or that would normally appear in an industrial agreement. Enterprise orders are exempt from the operation of the Commission’s wage fixing principles. This was upheld in the subsequent appeal (see 42I(1) (c)  and 606 of 2003  and subsequent Full Bench Appeal FBA 26 of 2003 CFMEU WA Branch and Hanssen Project Management).

Hanssen, who had insisted on representing himself in these proceedings, then initiated an appeal. Eleven grounds for appeal were listed by counsel and after extensive legal proceedings the appeal succeeded on one of those grounds “ ….the Commission, having relied upon information not put before it in proceedings, did not bring that information to the attention of the parties and allow them to be heard in respect of it”. (2004 WAIRC 12606). The Enterprise Order was quashed and a subsequent attempt to have an enterprise order issued was defeated after the WAIRC accepted the argument that an enterprise order was incompatible with the federal Workplace Relations Act. By then, all of Hanssen’s employees were covered by Australian Workplace Agreements (AWAs). (Gillan and Casperz, 2005. p226-227).
In 958 of 2003, (Metal Workers Union and Melville Motors (Smash Repairs) and Melville Motors), the majority of employees were under Workplace Agreements and the employer did not wish to enter into another industrial agreement with the union. It had not responded to the union bargaining notice and declined to enter into bargaining. In such circumstances, as bargaining had not been entered into, the union applied for an Enterprise Order under 42I. ( Also see 919 of 2003,CFMEU and Tricord Personnel).

An enterprise order covering the small number of employees involved was granted
but the applicant (the union), advised the Commission of the respondent’s  intention to close its business for operational reasons prior to the settlement of the enterprise order. The Commission noted the effect of the employer’s action would deprive employees of the benefits of the enterprise order including entitlements to severance pay and redundancy. The Commission ordered the reinstatement of dismissed employees who were to be bound by the enterprise order on an interim basis pending further orders of the Commission. The employees obtained their redundancy benefits but lost their jobs.
The employer subsequently recommenced business operations with its remaining employees covered by federal AWAs. It continues to trade today.  

In 1228 of 2003  and 1117 of 2003 ( Food Preservers Union, Shop Assistants Union and TWU vs Sealanes Pty Ltd.); an application for an enterprise order was made and granted following the initiation of bargaining and the issue of a declaration under 42 H,  that bargaining was at an end.
In this instance the applicant unions initiated bargaining for an industrial agreement to cover about 10 % of employees who had declined to enter into AWAs. The enterprise order issued to cover those employees was subject to a number of jurisdictional challenges. The Commission was persuaded to issue the order in part because of the desire of the minority of employees to be represented collectively. The Commission paid particular regard to the objects of the WA Act to promote freedom of association and the right to organise. It should be noted that actions that undermine freedom of association and collective bargaining, are specifically identified in the FWA as actions in breach of the duty to bargain in good faith. 

On appeal ( FBA 7 and 10 of 2005) it was reaffirmed  that the GFB provisions, in line with the objects of the Act, were intended (inter alia) to assist in the promotion of collective arrangements. On remit from the Appeal Bench, the Commissioner also emphasised the enterprise focus of the collective arrangements promoted by GFB. It was confirmed that while more than one union could be party to an enterprise order, only a single employer could be a party to an enterprise order. Organisations of associations of employers cannot be a party to an enterprise order. (see Section 42 J (6)  and Chief Commissioner’s Annual Report 2002 - 2003 at p 12).
In a development following confirmation of the order, two employees covered by it were terminated on the basis of redundancy. However, the Commission found on appeal that the process by which they were chosen for redundancy was not genuine and the process for selection for redundancy was flawed. (2005 WAIRC 02981) 

Comment
In all of these cases the GFB provisions of the IRA 1979 enabled the union, despite a weak bargaining  position, to bring an employer refusing to bargain to the Commission for arbitration of a collective agreement. The terms of the enterprise order obtained have usually been in line with that sought by the union and employer objections and the constraints of state wage principles did not prevail.
It is also significant to note that employers were able to avoid union involvement through moving employment arrangements into the federal jurisdiction. This was, of course, a common occurrence in WA as is evidenced by the substantial decline in State coverage of employees to less than 30% from 70% in the early 2000s. The option is no longer available following the removal of AWAs from the Federal act and the assertion of the corporations’ power as the basis of a national system of industrial relations.
(ii) Key Public Sector Cases
General Public Service Award 2003.

The Civil Service Association (CSA) has generally refrained from involving the WA Commission when negotiating increases in pay and improved conditions to apply across departments. A major exception to this occurred in 2003 and 2004 when negotiations were conducted with the Department of Consumer and Employment Protection (DoCEP).  Significant progress was made on a major overhaul of employment conditions with most matters agreed, but the matter of wages was unresolved. Several pay offers were rejected and industrial action was taken.

The CSA was accused of failing to bargain in ‘good faith’ and on 6 January 2004, the CSA was presented with notification under Section 42(1). The CSA agreed to observe the GFB provisions for future negotiations over the replacement agreements

(Gillan and Casperz  p 226).

In subsequent negotiations delegates approved a decision by the union and the employer representatives to take the matter to arbitration. The union was concerned, however, that if all matters including wages and conditions were arbitrated, the progress that had been made on conditions of work would be put at risk. This risk was overcome, however, as the Section 42(1) had brought the matter more explicitly within the GFB provisions .Both parties agreed to apply under 42G, which allows joint application for specific unresolved matters in the course of bargaining to be referred to the Commission for arbitration. This was the first time these provisions had been used. It remains one of the few applications made under section 42G which requires the agreement and support of both parties.
The parties took almost three months to prepare their respective cases and presented a substantial amount of evidence including from experts in economic analysis, reports and reviews of public sector departments and agencies, and statistical information. The Public Service Arbitrator undertook a hearing lasting 6 days. A decision under 42G cannot be appealed. (Chief Commissioner’s Report 2003/ 2004 p.22)
While the GFB provisions are intended to support enterprise level bargaining, pattern arbitration was the result in this case. Following the Arbitrator’s decision, a new general agreement for public servants was issued and substantial amendments were made to the Public Service Award. The outcome of the Arbitrator’s decision was also taken into account by parties reaching agreement in respect of many other government officers. Increases of 3.8% and 3.6% in line with the original decision were paid over the two years of the agreement for approximately 34,000 public servants. (ibid 2003/2004 Chief Commissioner’s Report) 
AG 68 of 2006 Fire and Emergency Services Authority vs. Fire Fighters Union
Another more recent use of Section 42G involved the WA Fire Fighters Union. Having entered into bargaining for an industrial agreement, in June 2006 application was made to the Commission under Section 44 seeking its assistance by way of conciliation. Three issues were still in dispute and the parties agreed that only these issues be referred to the Commission for arbitration under Section 42G.  These issues involved the communication centre (000) allowance and the first aid and skills allowance. The workers were required to have enhanced first aid skills, and they wanted to be compensated accordingly.  The employer said that these skills were part of their normal duties.  The Commission had to consider whether or not these skills were in the workers general capacity as fire-fighters, and if not, whether they should receive monetary compensation as a result and, if so, how much. In investigating this matter the Commission made a number of on-site visits and after hearings over five days in December 2006, a lengthy decision was handed down in May 2007 which recognised the specialist skills acquired by fire fighters and, inter alia, granted a 4% allowance for all purposes. (2007 WAIRC 00469)  
633 and 699 of 2004 and others -Public Transport Authority and the RTBU.
There are several cases involving the Public Transport Authority (PTA) and the Rail Tram and Bus Union (RTBU) involving urban railcar drivers in Perth. Threatened or actual industrial action frequently occurred and the PTA has in response, made regular applications for orders under Section 44 for such action to cease. The specific applications made under the GFB provisions of the Act can be seen as tactical responses in the context of a long running dispute over the form of industrial regulation to apply to urban railcar drivers. 
The origins of the controversy go back as far as 2000 when freight operations in WA were privatised but a number of awards, the Government Railway Locomotive Enginemen’s Award in particular remained, “on the books”. This award was largely designed to deal with freight trains and diesel locomotion and except for a brief period in 2000 had been inoperative since 1996 when the parties entered into the Perth Metropolitan Rail System Agreement.
Since 1996, several industrial agreements have applied for railcar drivers but except for increases in wages and allowances, the terms and conditions of employment had remained the same. However, changes in technology were rapidly overtaking the work 
practices and allowances structures entrenched in the old award(3).
It was in this context that opportunities for what might be described as “industrial arbitrage” by the union between the award and the enterprise agreement on behalf of urban railcar drivers arose. The leverage of these arbitrage opportunities became a source of disagreement and disruption in rail sector employee relations for a number of years. In 2004 the PTA began to explore the GFB provisions as a way of bringing some order to the negotiation process.
In January 2004, the PTA served notice to the union under Section 42 to bargain for an industrial agreement thus explicitly bringing bargaining potentially within the GFB provisions of the Act. In negotiations prior to this notice the union’s position on urban railcar drivers was that it wished to restore many of the conditions of the award. Thus, when the PTA’s offer for an agreement was put in April 2004, country railcar drivers and other employees voted in favour of the agreement but it was rejected by urban drivers and urban driver coordinators, who resolved that negotiations continue and that they retire from the current agreement if negotiations fail.
In subsequent negotiations the PTA sought the assistance of the Commission (633 of 2004) and proposed that unresolved matters be determined by the Commission under 42G. This was opposed by the union. Noting that no party can be required to enter an agreement or term of an agreement as part of their duty of good faith, in May 2004 the Commission declared by consent under Section 42H, that bargaining was at an end.
In so doing the Commission was satisfied that bargaining had been conducted in good faith, notwithstanding submissions by the union that the PTA had withdrawn items from discussion during the bargaining process and that TransWA (country) railcar drivers, who had agreed to the PTA’s proposal, had been denied the opportunity to enter into an industrial agreement. In the event, the union consented to the declaration but in subsequent arbitral proceedings alleged the PTA had not bargained in good faith. The Commission found there was no basis to these allegations. But, as will be argued later in the paper, the behaviours of the parties during negotiations are often at odds with their duty of good faith and have not been an impediment to the Commission issuing a declaration under 42H that bargaining is concluded. When the parties find it expedient to seek resolution of the matter by arbitration under 42I, past behaviour is readily overlooked. 
(3) Commenting as far back as 1990 on the need to modernise the award, Fielding C, as he then was, commented;“Real efforts must be made to adjust to the requirements of a modern rail system. This is an issue the parties have to address in the very near future. My hope is it is something that they can successfully address themselves , without changes and drastic changes at that, being imposed upon them by others”. (WA Locomotive Engine Drivers’ and Cleaners’  Award: (1990) 70 WAIC at  page 3682).

In the subsequent arbitration for an enterprise agreement initiated by the PTA, the union application to retire from the current agreement and return to the award was refused by the Commission. However, the enterprise order made by the Commission in July 2004 for a term of 18 months, remained a contentious issue and urban railcar drivers persisted with their endeavours to return to award conditions.
A further dispute arose in November 2005 near the end of term of the enterprise order at the Claisebrook depot where a stop work meeting of urban railcar drivers resolved to return to the “modernised” award. Industrial action was planned and orders under S 44 were sought and obtained by the PTA. The union circumvented these specific orders by taking industrial action a day earlier than allowed by the order. Further orders were issued and the action ceased. The issue of regulation by the award or enterprise agreement was temporarily resolved with a new industrial agreement in which the parties agreed to modernise the award and have two separate agreements for urban and country railcar drivers. It is understood that part of the pressure to reach agreement was the imminent operation of the WorkChoices Act and the desire of the parties to remain in the WA jurisdiction.

However, the opportunity for “arbitrage” between the award and the enterprise agreement arose again towards the end of 2007 when the then EBA was about to expire. An immediate increase of 3% had been offered to all drivers if the existing EBA remained in force while negotiations were finalised. Once again other employees and drivers agreed but urban drivers had realised that the “modernised” award had expressed the old Suburban Electrical Railcar Allowance (SERA) on a shift basis rather than a weekly basis. The 3% proposal was rejected by the urban drivers only, as they could gain an effective 18% increase by reverting back to the award.
The right to do so as acknowledged by the Commission and arbitration of the matter as a variation to the award was in prospect. One option potentially available was an application under Section 42G as part of the context of GFB for a new EBA. However, neither this option nor formal application for arbitration of the award was taken, due to concern that issues could arise as to the jurisdiction of the Commission given the use of the corporations power  to establish the WorkChoices Act. Instead the parties agreed to private arbitration by the Commission but following the formal procedures that would be normally applied by the Commission when exercising powers of arbitration. 
Comment
When viewed as a whole these PTA cases make clear that resort to industrial action has not in practice been found by the Commission to be a breach of the duty to bargain in good faith. Rather, when threatened or actual action arises the focus of the public employer, the Commission, and the Government has been to get a speedy return to work and Section 44 orders are the usual route for this. It is also clear that the dominance of the federal corporations power has also inhibited the development of the GFB system in WA even in areas of employment covered by State instrumentalities. It also raises some interesting questions about the nature of declarations under Section 42 H in which the Commission must be satisfied that the parties have bargained in good faith. These questions are explored further in the discussion of the Teachers’ case.
PSAC 23 0f 2006, the Commissioner of Police and WA Police Union.
Negotiations for a new industrial agreement had been proceeding over many months with rallies by the Police Union to gather support.  They had also foreshadowed further disruption by members making mass annual leave applications. Wage levels were a contentious issue as the increases flowing from the last agreement had been overtaken by wage gains made by teachers and nurses. It is understood the Commissioner of Police was sympathetic to the union’s position. However negotiations, which began more formally in December 2005, were not going well with the threat of escalation in industrial action. In that context the Commissioner of Police made notification under Section 42 to bring the matter within the GFB provisions of the Act. Initially conciliation conferences were conducted with the Commission making recommendations akin to orders under Section  42 E to assist continued bargaining and avoid arbitration. Negotiations, however, made little progress. 

By early September 2006, it was apparent that negotiations had broken down and industrial action was escalating. The Commissioner of Police applied for a declaration under Section 42H making specific reference to the union’s industrial campaign but did not submit there had been a breach of good faith. This position was taken notwithstanding a continuation of bans despite earlier undertakings by the union to recommend that the campaign cease. On 13 September, the Commission issued recommendations that bans on probity checks for the Office of Racing and Gaming be lifted and there be no further escalation of industrial action. The Section 42 H Declaration was issued on the following day.
The union sought to avoid arbitration and it is understood made representations to the Minister to resolve the dispute. Nonetheless the Commissioner for Police made application under Section 42I for arbitration of an enterprise order. Conferences were scheduled and hearing set down for three weeks in December 2006.  Some twelve scheduling and conciliation conferences followed. During this time there were bans on administrative matters including on the issuing cautions for driving offences which had the effect of clogging up the courts. The tolerance for the irritating bans vanished when it was decided to withdraw police cars and close police stations for one night. At that point the dispute was listed by the Commission and declaration using Section 44(6) issued to stop any repetition of these actions by the police union. 
In the morning before scheduled arbitration, parties advised that agreement in principle had been reached. The matter adjourned and on the following Monday a notice of discontinuance was issued. Apparently the prospect of lengthy and costly arbitration, including the appearance of Senior Counsel “from the east” had a positive effect and also caused the union to be more specific about their claims and what it would take to settle them.
Comment 
Once again this case raises questions about the behaviour of the parties during bargaining including the taking of industrial action. In this case arbitration was in prospect but industrial action escalated. There are also suggestions that the dispute was prolonged through tactics of the union to seek influence the political environment not only by direct representations but by less subtle means such as the parking of police vehicles outside the residences of government members. The development of these tactics on the one hand seems both legitimate and effective especially compared to the alternative of major strike action. On the other hand, broader based political and community level campaigns in pursuit of industrial outcomes do raise concerns for the effectiveness of bargaining including the duty of good faith. If such bargaining tactics  undermine or bypass the decisionmaking authority of one of the bargaining parties or are  taken in pursuit of issues over which the other party has little or no control, questions do arise as to whether this is consistent with the duty of good faith.. These issues especially that of “who has authority to decide” in the bargaining process and some of the particular issues that arise in the public sector are discussed in the concluding section of the paper. Some of these issues including the galvanising effect of the prospect of lengthy and costly arbitration evident in the police case are also examined in the Teachers’ case, discussed below.
12 and 18 of 2008, the Director General of Education and State Teachers’ Union 
About six months prior to the expiry of their current industrial agreement the union commenced consultation with its members on the content of the agreement including issues around professional development and level of salary increases to be claimed in the forthcoming round of negotiations.  A mandate to take industrial action if required was obtained from members during this period. The Minister and advisers were also involved at the early stages in the context of the acute teacher shortages and problems of attraction and retention being experienced in WA at the time. 
Contentious issues arose around an employer proposal to exclude “professional” matters from the content of the agreement and to include specified hours of professional development outside school hours as part of the agreement. An initial offer by the employer was rejected by the executive.
Formal bargaining was initiated under section 42 by the Department of Consumer and Employment Protection (DoCEP) in September 2007. A second offer, which restored some of the “professional” matters previously excluded, allowed substantial pay increases but retained the proposal for professional development outside school hours, was rejected by members. Thus by the end of 2007, negotiations had stalled and a campaign of industrial action was threatened. 
In early 2008, meetings under the auspices of the Commission were held and in February, orders under Section 44(6) were issued directing that threatened and actual industrial action cease. The union went ahead with the proposed ½ day stoppages and was subsequently summoned and fined by a Full Bench of the Commission. Negotiations then came under the supervision of the Commission with meeting dates and reporting timetables set. However, directions on the negotiation process were not issued under Section 42E of the GFB provisions of  the Act but under the conciliation powers of the Commission under section 44. Once again this illustrates how the GFB and the conciliation provisions of the Act can both be used to encourage orderly negotiations.
By this time serious issues had arisen regarding the conduct of the parties during bargaining. This included the leaking to the press of confidential material concerning class sizes provided by the Department and industrial action by the union notwithstanding orders from the Commission. Subsequently in April application 12 of 2008 was made by the Director General (DG) for a declaration under Section 42H. The apparent capricious behaviour in breach of GFB obligations did not deter the Commission and a declaration under Section 42H was issued on 6 June. Orders directing the use and return of confidential documents exchanged between the parties during negotiations accompanied the declaration. Once again the subtext for the application by the employer (and the Commission) was to get the matter before the tribunal with the option of arbitration rather than persist with negotiations. 
Following the issue of the declaration, application for an enterprise order Section 42I by the DG was made. In the early stages of these proceedings, applications for orders under Section 44(6) were granted for union members to immediately cease foreshadowed industrial action although some action of a “work to rule” nature was not prohibited. This action had been decided by the Union Council in June. Tensions and major differences still persisted between the parties and in this climate another offer by the employer was rejected by the membership in July. However, it should be noted that within the union there were also some internal differences and tensions associated with changes to membership of the Executive. This is understood to have been a factor in the rejection of the second offer put by the union to its members.
Nonetheless efforts persisted, brokered by the Commission, to reach an agreement and in September another offer was put to members with Union Executive support. During the four week ballot period, however, a state election was called. The dispute and teachers’ pay and conditions became an issue and the Opposition Leader indicated that, if elected, an additional $120m would be provided for teaching under a new agreement. Needless to say, members decided to vote the current offer down and await the election outcome.
In the meantime, the Section 42 I proceedings in the Commission concentrated on the detailed program for a major arbitration case. Senior Counsel was engaged and eventually the matter was set down for March 2009. The date of proceedings was rescheduled a number of times but this gave the opportunity for the union to negotiate a new agreement with the new government which included the $120m offered during the election campaign. The fourth offer was accepted by 90% of members in late 2008. (4) 

(4)TAFE Teachers were also involved in GFB bargaining during 2008 and application for a Section 42I order was granted. The matter was subsequently settled after the 2008 election without the need for arbitration.

Comment

The Teachers’ case provides one of the clearest examples that when bargaining has broken down, the prior conduct of the parties , even when it constitutes a clear breach of GFB obligations, will be glossed over if the parties and the tribunal seek to impose the discipline of the threat of arbitration. In this case both parties denied they were responsible for the leaking of confidential information and the teachers had been fined by the tribunal for breaching orders under Section 44 (6).
 Each party may have complained about aspects of the other’s behaviour but did not press complaints to the point where the Commission would have been prevented from declaring the parties had “bargained in good faith”. (5) 
The case also suggests that when problems arise perhaps associated with issues of authority within one of the bargaining parties, the GFB provisions provide the opportunity to install some discipline into the bargaining process. In this case the parties worked with the more familiar provisions of Section 44 but this provision and Section 42 E give essentially the same capacity for the Commission to instil some discipline into the bargaining process. 

Like the PTA cases, this case also highlights the fact that the WA jurisdiction does not provide a fully developed enterprise bargaining framework. There is no right to take protected industrial action and orders are readily obtainable to prevent or stop actual or threatened action under Section 44(6). However, as GFB applies predominately in the public sector where public interest considerations will be very much in the mind of the Minister of the day, the capacity to get a matter before the Commission could be expected to be viewed favourably. The current West Australian Government’s decision to retain its own state IR system may have some merit when viewed from this perspective.

The Teachers’ case like Police Officers’ reminds us of the political context in which public sector industrial relations inevitably takes place. This manifests itself over the political cycle through the political affiliations and lobbying activities of the union and through the economic cycle when issue of budgetary constraint restricts the authority of the nominal decision maker representing the government employer.

As with previous cases involving the public sector, it was the employer who took the initiative to make application under the GFB provisions of the Act.

(5)The Commission has the authority to develop a Code of Good Faith Bargaining, (section 42C). To date no attempt has been made to develop such a code. It is interesting to speculate whether a more detailed exposition of the duty of good faith would have helped or hindered the pragmatic approach to bargaining behaviour that in practice evolved.
 A comparison of GFB provisions under both Acts
Both the FWA and the IRA establish a general duty to bargain in good faith when negotiating an enterprise agreement.(6) Under the FWA the duty arises when the parties agree to bargain or when a majority support order is issued by Fair Work Australia (FWA) determining that the majority at a workplace want to bargain.
The behaviours consistent with GFB are directly comparable; section 288 of the FWA requires the parties to: 

· attend and participate in meetings at reasonable times; 

· disclose relevant information (other than confidential or commercially sensitive information) in a timely manner; 
· give genuine consideration to proposals of other bargaining representatives and provide reasons for responses to these proposals; and
·  refrain from capricious or unfair conduct that undermines freedom of association or collective bargaining.
Bargaining representatives are not required to make concessions during negotiations, or agree to terms that are to be included in the agreement (see Section 42D of IRA and Section 228 (2) of FWA). 
Under FWA where agreement cannot be reached the parties may: 

(1)  Seek assistance from Fair Work Australia.

 A bargaining representative for a single enterprise agreement (or a multiple enterprise agreement where a low pay order is in force) can unilaterally apply for assistance from FWA through conciliation and mediation. FWA cannot arbitrate unless all bargaining parties agree. Similar remedies are available in the IRA. However, FWA can arbitrate in some circumstances such as where it believes protected industrial action is causing economic harm, endangering life or personal safety.

(2) Seek a bargaining order.

The FWA may make orders for bargaining agents to take or refrain from taking certain actions to ensure that they meet good faith bargaining requirements; take actions to deal with the effects of capricious or unfair conduct; or undertake any other actions, matters or requirements that FWA considers appropriate. A breach of such an order may result in a serious breach order by FWA in which case it may resolve the dispute by making a binding workplace determination. Likewise in WA in the case of a significant industrial dispute, the parties would make application or the Commission would act of its own motion  under section 44, to seek an end to the dispute.
(6)  In the federal jurisdiction the extent of the requirement to negotiate ‘in good faith’ was considered in 1994, where the full bench of the AIRC held in Asahi Diamond Industrial Australia Pty Ltd v AFMEU  (Asahi) that (former) section 170QK did not permit it to compel either party to negotiate. The Commission determined that ‘compulsion’ and ‘bargaining’ were incompatible and that bargaining is an exclusively voluntary concept.
(3) Take protected industrial action. 

The capacity for a party to take protected industrial action in the event the other party is not bargaining in good faith or is otherwise refusing to reach agreement is the most significant difference between the two systems of GFB. No equivalent provision operates in the IRA and as has been shown, actual or threatened industrial action in support of bargaining can be quickly curtailed by resort to orders under Section 44. Whereas a refusal to bargain or an impasse in the bargaining process can be met with protected industrial action under the Federal act, in WA a refusal to bargain can allow a party to seek direct arbitration under Section  42I or if an impasse is reached, a declaration that bargaining has ended (Section 42 H) can be readily obtained as a step towards arbitration.
In other words, the context for GFB in WA has been the significant powers of conciliation and compulsory arbitration available to the Commission which deflects bargaining away from industrial action and towards arbitration under Section 42 I. By contrast GFB under the FWA is based on the presumption that protected industrial action is available to influence bargaining behaviour. Arbitration is intended to have a minor role. This presumption is displaced where a low pay authorisation is in place or where protected industrial action is causing economic harm or endangering life or personal safety.
The other noticeable difference is the concern in the FWA with the need for orders under the GFB provisions to deal with problems arising for the efficiency of bargaining because of the potential multiplicity of bargaining representatives at the workplace. In this respect the GFB provisions anticipate a problem in the design of the FWA (see Sections 229 to 232 of the FWA). 

The differences in the role of the tribunal are summarised in Table 3.

	WAIRC
	FWA 

	A more active role:

·  In WA can apply directly for enterprise order if refusal to bargain

·  Declaration that bargaining has ended  easy to obtain in WA

·  Prominent role given wider C&A powers WAIR

·  Employer and tribunal quick to act in   major public sector disputes
	Greater self reliance: 

·  Greater capacity to force private employer to bargaining table without recourse to FWA 

·  FWA,  majority order can require employer to bargain but not to agree

·  Bargaining order and then serious breach of FWA order, potentially lengthy process

· Authority to make representation orders 

· Threat to economy, safety possible trigger under FWA,  might be similar to public sector experience in WA


Lessons and Implications from the WA GFB Experience 
GFB to help re establish workplace representation 

Early private sector cases indicate that GFB provisions can help to bring reluctant employers to the bargaining table. In each case the applicant was successful in securing an order under Section 42I. But the employer was able to frustrate the effect of the order through various legal manoeuvres including establishing employment contracts (AWAs) under the federal act.

The FWA opens up scope not only for unions with some previous involvement at workplaces to re-establish themselves but for any union with constitutional coverage to seek to become involved at the workplace. However, there will be practical resource limitations on the capacity of unions to reassert a presence in workplaces where they have had little or no involvement for some time. Moreover, while the WA experience suggests GFB rules facilitate the making of a collective agreement  even with a minority of members at a workplace, a majority representation order will likely be required before a union could succeed against employer opposition under the FWA.
The early cases on the operation and effect of majority support orders are thus likely to have a major impact of the capacity of unions to use GFB provisions to reassert a presence at the enterprise. (7) One tactic, however, that will not be available for “constitutional corporations” is the opportunity to avoid union representation through creating AWAs in another jurisdiction. 
Industrial action and Bargaining
While no provision is made in IRA for protected industrial action, actual or threatened action was not uncommon especially in some of the major public sector cases. Whether industrial action is a breach of the duty of good faith is a matter for the Commission to decide having regard to all the circumstances. As has been shown, there are no cases where the Commission has found industrial action to have constituted a GFB breach. On the contrary, industrial action tended to facilitate tribunal involvement and potential arbitration of an enterprise order. In any event industrial action has been short lived because of the ready availability of orders under Section 44(6). Typically the resolution of an impasse in negotiations has not been through the escalation of industrial action but arbitration or the threat of arbitration under Section 42I.
Once again this highlights that the WA system is not in substance a fully developed bargaining system. The behaviour of the parties and the tribunal has been reminiscent of the traditional practice of Australian conciliation and arbitration in the post war period where disputes where generally of short duration and part of the union strategy to attract the involvement of the Commission.
(7) Research for this paper was conducted prior to the commencement of the FWA. The recent cases emerging on GFB under the FWA have not yet been considered.
This analysis raises the prospect that under the FWA, an impasse in bargaining is more likely to be resolved when protected industrial action is a credible option. Where this is not the case, the GFB provisions may well be of limited assistance. For instance, bargaining orders are the main mechanism by which a party can get procedural assistance but provided the other party avoids a serious breach of that order, it can’t be forced to agree if the other party hasn’t the bargaining power. Likewise, a union can obtain a majority bargaining order but that doesn’t mean it will secure an agreement.
Special provision has been made for areas of low pay, a concept which has not been defined as yet, but where additional assistance is available in the process of bargaining through access to arbitration. These provisions reinforce the assumption that bargaining power is key to operating in the mainstream. In the current and prospective economic environment as union bargaining power generally is weak, the boundaries of the definition of low pay may yet be pushed beyond what might have been originally anticipated.
GFB and the public sector

Employer has almost always been the applicant using GFB provisions in major public sector cases in WA. Employer applications have also been made under Section 44(6) when services to the public have been at risk. In these matters, applications have generally proceeded together. The prospect of arbitration using the GFB provisions of the Act appears to have been helpful when negotiations have been long and protracted and when in the course of negotiations, questions of authority to make decisions may have arisen.

The WA cases also remind us that political context is always an important consideration in public sector bargaining. Unions have sought to influence the Minister of the day (the Police and Teachers’ cases) and public finance constraints have limited the decision making authority employer (the CSA case).The option of arbitration or the threat of it through invoking the GFB provisions of the Act assisted the resolution of  these important cases. Likewise Section 44 (6) has been important in managing industrial action threatening to disrupt services to the public. It can be expected that risks of economic harm or threats to life and safety could be important in opening access to arbitration in public sector bargaining under the FWA.

Conclusions
The early experience in WA indicates that GFB can be used by unions with relatively weak bargaining power to bring employers who refuse to bargain into an arbitral process which results in a collective agreement. The union avoidance strategies used by employers to defeat the union attempts to re-establish a workplace presence will not be available under the FWA.

For the most part GFB has been used in the public sector where it is an important part of the dispute resolution and agreement making process. However, it has played a relatively minor role in the overall agreement making process. Public employers have taken the initiative in making GFB applications especially when faced with protracted negotiations which have threatened services to the public. GFB proceedings have operated in conjunction with steps to prevent threatened or actual industrial disputes.

GFB provisions in WA are interwoven with the long established conciliation and arbitration powers of the Commission. GFB is not an exclusive code and these long established and familiar powers of the Commission have been used instead of or along with GFB provisions to achieve orderly negotiations and the reaching of agreement.
No instances have occurred where the tribunal has found the duty to bargain in good faith has been breached. However, the parties have often “sailed close to the wind”. In these instances, negotiations have usually been protracted and frustrating. The parties and the tribunal have not probed potential breaches in favour of securing a declaration that bargaining has ended. The subsequent prospect of arbitration of an enterprise order
with the potential costs and time involved, has helped the reaching of agreement most often without the issue of an order by the tribunal.
Collective bargaining introduced by the Labour Relations Reform Act with the attendant duty to bargain in good faith never developed in the way intended by the designers of the Act. The proportion of employees covered by WA law fell to less than 30% from 70% as federal coverage grew and the absence of a capacity to take protected industrial action, meant that the system of bargaining has never fully developed. The conclusion of agreements and the resolution of disputes involving use of the GFB system have related more to the powers of the tribunal than the bargaining power of the unions.
The capacity for the exercise of bargaining power through protected industrial action under the FWA links to three important differences in both design and intended operation compared to the WA system. First it will be more difficult for a union with limited numbers and coverage at a workplace to secure a collective agreement from a reluctant employer; a majority representation order would appear to be required in such circumstances. Unlike the WA Act, a refusal to bargain will not be sufficient to bring the employer before the tribunal.
Second, industrial action provided it is protected, is not in anyway a breach of the duty of good faith whereas, in theory at least, it could be in the WA system.
Third, the logic of a breach of the duty of good faith runs in different directions but ends up with potential arbitration. In WA, such a finding would prolong bargaining and hence was avoided by all, whereas a serious breach of a bargaining order opens the way for a workplace determination by Fair Work Australia. Such behaviour in the federal jurisdiction is unlikely to be glossed over as it was in WA but on the contrary, highlighted by a union or employer in a relatively weak bargaining position.
Arguably a further implication arises. As the parties are less reliant on bargaining power in the WA system, the capacity to secure agreement from a reluctant employer through resort to the GFB provisions will be less affected by the current economic downturn. By contrast, under FWA an employer can argue incapacity to pay and will not even be required to provide commercially sensitive information to sustain that position.

As unions contemplate their options under the FWA, it may be that some see the as yet undefined “low pay” provisions of the Act in a new light.  
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Comments on sources and research methods.

The study of the cases involving the GFB provisions of the WA Act was based on a review of available cases on the WAIRC website and a review of the case files at the Registry of the WAIRC. Current and retired members of the WAIRC involved with the cases under review were also interviewed. Where possible interviews with employer and union representatives were also conducted. 
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