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Changing Working Arrangements and IR Systems – Nullify the Spin

It has been a slow start to the cricket season this summer. Two international test matches have been held on Australia soil without many people noticing. The contributing factors would appear to include the one sided nature of the contests, our team being depleted by the absence of high profile bowlers and distractions in various forms of football still being played or talked about around the country. In this address I want to talk about some parallels between cricket and industrial relations.
There is always some immediate attraction to the more overt features of the game:

· express fast bowling softening up opposing batsmen on a bouncy WACA wicket;

· towering sixes over mid wicket by the likes of Hayden, Gilchrist and Ponting; and
· crushing victories against formidable traditional opponents.
Industrial relations has the same concentration on high profile battle grounds. Instead of Lillee and Thompson think Copman and Robe River, Corrigan and Reith. Big disputes attract headlines and gossip. They are talked about as if everything else revolves around them. But underneath the headlines it is obvious to careful observers that far more is really going on. Careful observers will see more of reality than they will ever get reading the headlines or Workplace Express.
They will see the subtle elements of the game. The art of spin bowling is far more than the dexterity of the wrist action and consistent line and length. As surprising  as it may seem with the likes of Shane Warne and well known industrial relations graduate, Stuart McGill, spin bowling depends on a sophisticated intellectual element. The world class spin bowler must analyse each batsman’s technique and bowl in accordance with the anticipated approach of the batsman to each ball. They vary delivery, pitch, delivery angle and flight and even combine spin with drift. World class spinners are sophisticated opponents on an intellectual level.

Handling spin bowling is an art in itself. Do you attack or defend? Do you read the spin from the delivery action or the hand, do you watch the spin on the ball, in the air or watch it bounce off the pitch? Do you move to the pitch of the ball? Do you even adjust your stance?
The parallels with industrial relations are very obvious. Some industrial players impart prodigious spin. Surprising as it may seem with some of the speakers at this conference, intellectual effort is combined with well honed spinning skills. The good ones know the benefit of consistency and control. They also know how to use wickets favourable to spin bowlers. They know how to extract turn as well as bounce. They know when to make best use of spin at a critical point in an innings. They even know how to extract an advantage out of the scuff marks of the fast bowlers.
My fellow speaker in this morning’s session was recently ranked in an Australian Financial Review survey ahead of the former Minister for Workplace Relations as having more power and influence over workplace affairs than his high profile sparring partner. A key factor in this was Greg’s contribution to the debate about workplace issues such as hours of work and the work and family balance. There is no doubt that, in the public relations stakes, the ACTU has been very successful in raising the profile of these issues and extracting greater prominence for themselves as a result of their efforts. However, serious questions have to be raised as to the extent of any real success and indeed whether it is a step forward having regard to the bigger picture.
The Reasonable Hours Test Case was a case run before a 5 member Full Bench of the Australian Industrial Relations Commission in 2001 and 2002. Eleven awards were nominated by various ACTU affiliates to be vehicles for this test case. It was a curious choice of awards - ranging from Victorian Government awards covering teachers and ambulance employees, Qantas long haul flight attendants, the entirety of the operations of Australia Post, the coal mining industry, horse training, space tracking, the Australian Public Service the insurance industry, electrical contracting and some company specific awards.
At the end of the day, the three elements of the ACTU’s claim were rejected. An alternative award variation was decided upon as a test case standard. It provides a limited right to refuse to work unreasonable overtime, the determination of which depends on a multi-factorial analysis based on factors relating to the employees’ personal circumstances as well as needs of the business. The result - rejection of the three aspects of the ACTU claim was, of course, claimed by the ACTU as a victory. It was also claimed by employers to be a victory. The hearings were quite lengthy and there were some interesting parts of the case:
· anecdotes purported to be dressed up as evidence in relation to Australia Post were revealed to be in relation to only one relevant unidentified employee within the whole organisation;

· an academic commentator on shift rosters revealed that a difficult process he had been involved in concerning truck drivers resulted in a reduction in rostered hours to an average of 48 per week which he regarded as fair and reasonable in the circumstances. The only trouble was that the ACTU’s claim categorised 48 hours per week as extreme and unfair hours warranting the granting of additional leave whenever that level was reached. Indeed it transpired that in that case, as in many others, the real opponents of the reduction in hours were the employees who wanted to work the levels of overtime they had traditionally worked;
· the only employee in the coal industry brought forward to give evidence revealed that his employer was a labour hire contractor owned and controlled by the CFMEU. Out of the rosters this employee had worked, he preferred an alternative roster which entailed the same number of average hours per week (48) but on more days of the week – very much the exception in the mining industry where 12 hour shifts are very popular with employees;

· at the conclusion of the case, the unions did not press for the variation of two awards because they accepted that the type of employment was not appropriate for the test case standard awarded. In another case, over 90% of the employees covered by the award have since entered into Australian Workplace Agreements (for the first time) in order to ensure that the award variations did not change the arrangements they were currently working under. It is hardly a shining example of the operation of a safety net of minimum terms and conditions underpinning bargaining when employers and employees enter Australian Workplace Agreements for the first time in order to avoid the intrusion in their working arrangements sought to be imposed by a union and an industrial tribunal.
The nature of the role of the Commission in cases of this nature and the proper role of a safety net of minimum terms and conditions of employment operates at two levels. First, there is the jurisdictional limitation in the Workplace Relations Act of 20 allowable matters and incidental matters necessary for the effective operation of the awards. The Full Bench needed to determine whether the qualified right to refuse to work unreasonable overtime fell within the allowable matter of “ordinary time hours of work” or “loadings for working overtime”. In relation to the first part of the ACTU’s claim, that employers should not require unreasonable hours to be worked, the Full Bench said that the claim applies to both ordinary hours and overtime and 
“for that reason we doubt that the notion is within the term ordinary time hours of work”.
As to the right to refuse to work unreasonable overtime, the Full Bench, with not a hint of double speak, concluded:
“Nevertheless, the regulation of overtime appears to us to be related directly to the prescription of ordinary time hours of work and is therefore allowable”. 

The conclusion appears highly dubious – even applying the Commission’s own reasoning.  
But at a more fundamental level, why is this an appropriate issue for an industrial tribunal to deal with on some overall basis? Is this really the Commission’s role any more?
Have we forgotten that we have moved to a system of enterprise bargaining where issues affecting employees and employers at the workplace level are decided by them based on their particular circumstances. As the OECD has recently observed (Policy Brief – Economic Survey of Australia, March 2003):
“The resilience of the economy to shocks has been improved by reforms which have made the labour market more adaptable to rapid changes in the economic environment and has permitted the economy to work closer to potential over time as a result. The ongoing reforms of the industrial relations system since the mid 1980s stand out in this respect as they have introduced a large measure of regulatory flexibility, especially by facilitating and encouraging the setting of wages and employment conditions at the enterprise level. The move to de-centralised bargaining was underpinned by fundamental changes to the former exceptionally rigid and legalistic award system. These aimed at restricting its role to a safety net of minimum wages and other core conditions of employment, rather than, as previously, detailed prescriptions of actual wages and conditions… Less adversarial labour relations and greater labour flexibility are likely to have encouraged innovation, and to have facilitated greater acceptance of new work practices, organisational procedures and modern technologies, and thus contributed to the observed acceleration in productivity in Australia over the past 10 years or so.”
The OECD went on to say:
“Even though simplified awards impose far fewer constraints on the operation of enterprises than before, the rather extensive coverage of the 20 so called “allowable matters” still implies a substantial degree of complexity compared with other countries. Hence, the number of employment conditions determined by awards should be reduced further and their specifications tightened to a less comprehensive set of core employment conditions. This would reduce the role of awards as benchmark against which the “no disadvantage test” of enterprise agreements is conducted, allowing the individual situation of enterprises to be better taken into account when negotiating agreements”.

Recently, a High Court Judge and former Deputy President of the Australian Conciliation and Arbitration Commission, Justice Michael Kirby said:

“Just as the High Court’s decisions affected the law in every part of the nation, so the awards of the industrial tribunal set the employment standards for all Australians.”

That is only true in an historical sense. It is not longer the Commission’s function to play such a central role although many hanker for a return to those halcyon days. You can see people go weak at the knees at the mention of test cases and achieving social change through arbitration before the Australian Industrial Relations Commission.
It became obvious during the reasonable hours test case that there were a wide variety of working arrangements, including a trend away from time based employment. Instead of employees being required to attend for a certain amount of time and be paid on the basis of their attendance at work alone, increasingly employees are responsible for achieving the requirements of a role, regardless of how long they take to fulfil those requirements. The move towards annualised salary and staff employment concepts for many traditional blue collar employees and the nature of work in new communications and technology industries are examples of this trend. As practitioners well know, annualised salaried arrangements usually lead to less hours being worked and higher productivity.
It almost seemed like a trip back in time to see a test case being run by the ACTU based on a traditional mind-set of hours and overtime. There was very little attention given to any actual workplace or outside anonymous anecdotes, actual employees. No case was really made out that there were any difficulties in having issues relating to working requirements dealt with at the enterprise level. Indeed, in the coal industry there was strong evidence that the sort of claims made in relation to the award have never been made in bargaining and hours arrangements have been largely agreed with employees throughout the industry. At Australia Post the issues had been addressed and resolved. Nevertheless, no doubt attracted by the plea by the ACTU and unions for relevance in this area, the AIRC was persuaded to introduce greater prescription in standard hours provisions of awards.
It is almost heresy to question the appropriateness of the approach in the Commission and indeed in forums like this. The examples of the employees avoiding the result through AWAs and the truck drivers who want to work extra overtime, and with some reluctance agreed to reduce rostered hours to 48 per week on average, demonstrate that the issue should be left to employees and employers at the workplace level. It is paternalistic, at least, for self proclaimed social reformers to use quasi-legislative, economy-wide arbitration proceedings in order to push the envelope on issues which must be considered against the needs of particular businesses and the nature of the work at hand. The naivety of academic commentators on matters such as the trend towards salaried employment was staggering. All they could say was that there is very little research on such matters so they are unable to consider the concept or its implications.
To this extent I agree that there is a mismatch between trends in the workplace and our industrial relations system. In no way are trade union leaders, sympathetic academics and five member Full Benches of industrial tribunals best placed to determine working arrangements at modern workplaces on some across the board basis. The analysis through such mechanisms is necessarily superficial. It is quite obvious that those who support such an approach are using issues of this type in order to revert back to a greater role for arbitration.
Why does an employer allow particular employees to work a significant amount of overtime? Often it is because the employees want the overtime because of the additional income involved. But why doesn’t an employer hire additional employees and pay them ordinary time rates instead of paying existing employees at overtime rates? Is it because the awards do not provide sufficient flexibility for such arrangements? Is it because the risk of hiring and firing outweighs the cost advantage of additional labour when intermittent needs arise? Is it because of the high level of on-costs per employee? 
If these factors may be involved, then why isn’t there a consideration of less regulation rather than more regulation as proposed by academic commentators and trade union leaders. That may even address the underlying issues! I would not expect any objective analysis of these questions by those who are keen to return to the days of high regulation and greater dependence on arbitration on workplace issues. They formed no part of the consideration by the AIRC Full Bench.
We are seeing new issues being raised on a regular basis. I notice that Craig Emerson, the ALP Shadow Minister for Workplace Relations recently announced that the ALP intends to implement legislative reforms whereby mothers returning from maternity leave can request to work on a part time basis and the employer will not be able to unreasonably refuse any such request. He said Labour will change the award system such that the Commission will be required to ensure that awards contain effective provisions to assist workers to combine work with family responsibilities including provisions relating to rostering and hours of work.

“The Commission will be required specifically to examine proposed agreements in relation to whether or not they positively assist employees to balance work and family responsibilities. Inflexible after-hours and weekend rostering will be held to contravene the “no disadvantage test” if they could result in disadvantage to employees with family responsibilities.”
He said that Labour will re-empower the Industrial Relations Commission, when the parties cannot reach an agreement, to settle disputes through arbitration.

When I read this, I saw more than a touch of irony. The provisions of the parental leave award standards relating to part time employment arose from an employer claim, and at the time were opposed by the unions. Employers argued in the 1989 parental leave test case that new forms of leave should not be established unless there was more flexibility built into awards through the availability of part time work, which the evidence showed, was greatly in demand by working mothers in particular. At the time part time employment was often not available or severely restricted by awards. The Commission decided to provide an option for returning from parental leave on a part time basis provided an employer and an employee agreed - thereby requiring any such arrangements to be practical in the circumstances. Award simplification – “de-regulation” – assisted the process further by limiting the ability of awards to restrict part time working arrangements.

When the history of these developments is considered, it is somewhat ironic that the ALP should on the one hand embrace a greater role of the independent umpire, yet propose to override the product of an arbitration by the Commission which balanced the competing needs of employers and employees. 
We really need to focus on how to address new issues whilst moving forward. Policy pronouncements will attempt to utilise sophisticated forms of anecdote and spin in an attempt to clothe the backward structural steps with an air of social conscience. Like clever spin bowlers, their efforts will be relentless and superficially appealing. It will be necessary for employers to match the approach with at least the same level of intellectual rigour.

I do not see anything wrong with measures to improve family and work balance and in my experience, most employers share that view. The issue is, how these matters are best addressed within the current realities of the workplace and the industrial relations system including:
· the limited reach of awards
· the low levels of union membership

· the different needs of businesses

· the trend towards greater consistency between arrangements for award and non-award employees in an enterprise

· the trend away from time based employment

· the improvement in internal HR systems generally.

These circumstances do not seem to me to be conducive to greater centralised regulation through arbitration with the inevitable focus on unionised areas of employment.

The initiative of the Federal Government in encouraging efforts through publications and awards of a different nature – National Work and Family Awards for Top Family Friendly Workplaces - appears to be particularly constructive.

As the CEO of IBM, Philip Bullock, the major sponsor of the awards, said recently:
“These awards are about sustainability – personal and business sustainability. Employees do not leave their family and life responsibilities behind them when they walk into the workplace and successful organisations recognise this.”
So my advice to employers is – watch the spin very closely. Move your feet, get to the pitch of the ball and nullify the spin. Do not get bogged down in a defensive mode. But don’t be caught out being careless or ill-prepared. Safety is an important element of this as well. Don’t give away your wicket. Address the prevailing needs and circumstances and be prepared to show flair and initiative. If you take responsibility and are proactive, you should be able to control the situation. There are lots of runs to be scored with your employees and for the success of the business through a well thought out and executed approach.
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