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Introduction
As the West Australian Labour Government moves towards amending the Workers Compensation and Rehabilitation Act 1981 (WA) (the Act)
 this year it is an appropriate time to reflect upon the last decade of workers compensation legislative changes.  The last ten years have been a tumultuous time for most of the stakeholders in the compensation system.  This paper is a rough guide to that last decade.  It also explores why there is a need to reform the current structures.
A Brief History of Workers Compensation in the Last Decade

The starting point when looking at significant changes to the Act is 1993.  In 1993 the Conservative Coalition Government amended the Act principally to reduce the potential for workers to make common law claims for damages.  The accepted wisdom at the time of these amendments was that the workers compensation system in Western Australia was overheating and that the cost of common law claims in particular was increasing and the number of those claims was also on the rise.  Overall, insurers claimed that if the trend continued and the cost of the scheme increased they would be unable to continue to support the system.  It’s worth reflecting that at the time in 1993 there were approximately 20 private underwriters in the West Australian system.  At present there are less than 10.

In order to reduce common law claims against employers for damages for negligence the Coalition Government moved to amend the act in a number of ways.  Firstly, it set in place two thresholds through which workers were to pass in order to make a common law claim
.  These thresholds, which later became known as gateways, were required in the first instance a worker to establish a 30% disability of the body as a whole
.  If that threshold could not be established a worker could still proceed with a common law claim by establishing an entitlement through the second gateway which required the worker to prove that as a result of the disability their pecuniary loss
 was greater than the prescribed amount
.  Damages under these provisions were not capped so that if the worker was able to establish the necessary thresholds they could proceed to the District Court for assessment of a negligence claim unrestricted as to level of damages, which could be awarded. 

As well as the changes to the common law structures, a number of other amendments were put in place.  Of significance was the fact that for the first time in Western Australia workers would be paid their average weekly earnings under the compensation scheme for the first 4 weeks of their incapacity.  In addition Schedule 2
 of the Act was amended to provide lump sum payments for permanent disabilities to the neck back and pelvis.  These forms of injury had not previously attracted lump payments.  These addition payments to workers were included to compensation in part for the reduction in common law access.

As well as changes to benefits under the Act the dispute resolution system was radically overhauled and in place of the apparently adversarial Workers Compensation Board the Workers Compensation Directorate was established.  The purpose of moving away from the Board to the Directorate was to put in place a less formal dispute resolution process.  Importantly in an effort to contain legal costs legal representation at the Directorate was severely restricted.

In addition to the changes to weekly payments and common law thresholds the Government put in place section 84.AA of the Act, which attempted to provide some employment security for workers with disabilities.  This provision required employers to retain a workers position for at least 12 months after a compensable disability in the expectation that if the worker was fit to return to work during that period the position would be open for that workers return.  The drafting of the section was particularly lame as no real sanction was imposed on the employer for failure to retain the worker and no rights to reinstatement were created where the worker was dismissed within the 12 month period.
The clear expectation and indeed the Coalition rhetoric as at 1993 was that the amendments would lead to reductions in scheme costs through the containment of common law costs.  However, the significant changes as a result of the introduction of the common law thresholds and the dispute resolution procedures had many unintended consequences during the mid 1990’s.  Contrary to the expectations of both Government and private insurers the cost of claims and the frequency of the claims did not decline.  Instead given that workers needed to establish the high pecuniary loss thresholds and/or the high levels of disability there were inbuilt incentives for workers to remain off work in order to satisfy these requirements.  As a consequence of the drive towards establishing the prescribed amount in pecuniary loss the duration of claims began to extend.  In addition the District Court, which was the gatekeeper in relation to common law claims gradually, interpreted the threshold provisions in an expansive manner.  These interpretations were accepted by the Supreme Court.
  In short the thresholds, which were intended to reduce the cost for insurers of common law claims, had the contrary effect.  By the late 1990’s it became clear that further action was required. 

The 1999 Amendments
In 1999 the coalition Government requested Des Pearson the Auditor General to review a number of features of the compensation legislation.  The Pearson Report
 in 1999 recommended that the common law thresholds be adjusted and that the pecuniary threshold or narrative pecuniary loss threshold be removed and in its place a disability-based only threshold be in place.  Further, the Pearson Report recommended that workers be required to elect whether or not to stay in the workers compensation scheme or to move to the common law damages scheme.  In order to facilitate this process the Pearson Report recommended that workers be required to make an election 6 months after they commenced payments of compensation.  

As well as making recommendations in relation to common law thresholds the Pearson Report recommended that a cap be placed on damages for those workers who could not establish that they had a 30% disability of the body as a whole.  A cap was also recommended for weekly payments at 1.5 times average weekly earnings.  This meant that workers who were in receipt of weekly payments would be subjected to an immediate reduction of income if they we receiving wages in excess of 1.5 times average weekly earnings at the time of suffering a disability.
The bulk of the recommendations of the Pearson Report were accepted however there were two significant departures.  The report did not actually recommend that those workers who elected to proceed with common law claims and who could not establish a 30% disability would be subject to any alternative threshold.  The Pearson Report recommended that in effect if a worker had less than a 30% disability the threshold or disincentive to proceed with common law claim was the requirement to elect.  At election the workers compensation payments would cease; providing the disincentive to proceed.  Instead of accepting this recommendation the Government moved to put in place a threshold which required that workers who could not establish a 30% disability would be entitled to proceed to a common law claim if they could establish a disability of between 16 –29% disability of the body as a whole.  Those workers who came within this threshold would be entitled to proceed with a damages claim but that claim would be capped at twice the prescribed amount; that is a maximum of about $250,000 as at 1999.
A further departure from the recommendations of the Pearson Report was that no significant changes were made to the dispute resolution process.  The Pearson Report in fact recommended the reintroduction of legal practitioners into the dispute resolution process.  As noted above as a consequence of the 1993 amendments and the establishment of the Directorate legal practitioners were to all intents and purposes prohibited from appearing in the jurisdiction.

The affects of the amendments made to the Act in 1999 were significant and immediate.  The number of common law claims dropped sharply after 1999 and since that time have continued to drop.  There is some evidence that this trend has stabilized in 2003-4.
The 2001 Proposals
In 2001 following the election of the Labor Government a further Report was prepared reviewing a wide range of workers compensation issues.  The Guthrie Report
 was predicated upon the release of a Labor Party Direction Statement setting out a comprehensive policy on workers compensation prior to the 2000 election. 

The 2001 Guthrie Report contained over 100 recommendations and covered many aspects of the workers compensation legislation.  The Guthrie Report was released for public comment in about September 2001 and between that time and most of 2002 the Labor Government received submissions and sought consultations and comments from the public and major stakeholders.  A Government policy was developed over that time based upon the 2001 Guthrie Report, and accepted the bulk of the recommendations of that report.  A number of issues were not taken up in the Government policy namely the introduction of second injuries schemes, the establishment of performance based insurance premium setting and a number of recommendations in relation to return to work provisions and incentives dealing with stress claims. Nevertheless, the current Government policy in relation to workers compensation reflects by and large the recommendations of the 2001 Guthrie Report. The current Labor Government policy is contained in a document entitled Restoring Fairness – Balance and Certainty Workers Compensation Reforms and appears on the Western Australian Government website.

The Labor Governments’ Reform Package.

The current Government proposals depart from the 2001 Guthrie Report in a number of ways.  First, the recommendation that the common law thresholds be reversed so as to include a narrative threshold rather than a disability or impairment based threshold has not been taken up.  The Government currently proposes that a second gateway threshold of 15% impairment be established in order to allow workers to proceed with a common law claim.  The first gateway threshold will be set at 25% impairment rather than 30% disability of the body.  Weekly payments at the average weekly earnings will be extended from 4 weeks to 13 weeks.  Payments will be capped at 2 times average weekly earnings.  Workers with serious disabilities who cannot proceed with a common law claim will be entitled to specialised retraining programs.  Legal representation will be introduced into the dispute resolution process with strict timeframes and cost thresholds for legal practitioners.  The election period, which was previously 6 months, will be extended to 12 months and there will be provision for further extensions for workers who have injuries, which have not finalised. 

For those workers who do proceed with common law claims an election will be required.  However, those workers who do elect will not have compensation payments ceased immediately as the present law provides.  The Government has proposed a gradual step down of weekly payments after election over a period of 6 months.  The determination of common law thresholds will be shifted from the workers compensation jurisdiction to the District Court.

A number of other procedural amendments have bee proposed by the Government, which deal with various Supreme Court decisions, which have impacted upon the system.  In particular the decision of the case of Dutch
 which caused considerable concern for workers who had received medical assessments based upon total body disability.  The Supreme Court held that in that case those workers who were relying upon medical certificates, which did not properly set out a medical opinion in accordance with the Act, could not use those certificates as the basis to establish the necessary common law threshold.  Amendments will be made to allow some of the workers who were affected by that decision to proceed to common law claims.  In another important decision of Hewitt v Benale
 the Supreme Court held that the common law thresholds, which applied to claims against employers also applied to claims against negligent third parties.  Amendments will be made to reduce the impact of that decision. 

Reflecting on the compensation system since 1999 there are a number of features of the current system, which demand attention and invite comment. 

First, the current dispute resolution process is severely hampered by the number of features.  As outlined in the 2001 Guthrie Report there is a lack of continuity between the conciliation and review dispute resolution processes.  This causes the system to operate on a stop, start basis.  Further, the prohibition on legal practitioners representing workers at various levels of the dispute process has had a counter intuitive effect.  Workers, employers and insurers have not restricted their appetite for legal advice.  Instead, they are continuing to seek legal advice and opinions and the current system has maintained an adversarial outlook.  Although legal practitioners are limited in appearing at conciliation and reviews there are a number of advocates from law firms who regularly appear in the jurisdiction.  There are numerous decisions of the Compensation Magistrates and now the Supreme Court, which have criticized the level of advocacy in the jurisdiction.  It is hard not to accept that this is a consequence of inexperienced advocacy caused through the restriction on legal practitioners appearing in the jurisdiction
.

Also significant is the fact that the Directorate continues to be influential in determining the common law thresholds.  There is a huge amount of litigation involved in determining the common threshold issues.  For example there are numerous appeals over the proper procedures involved in determining such claims.
  Likewise there are arguments about whether pre-existing and degenerative conditions should be taken into account.
  There are arguments about whether or not the symptoms of a disability should be considered and whether or not various disabilities should be aggregated or segregated when a Review Officer makes a determination.
  Further, there are voluminous claims, which relate to the capacity of medical panels to make confident determinations.  There is a clear indication from the Supreme Court that the numbers of matters going to that court via prerogative writ to challenge the jurisdiction of medical panels is a source of irritation to the court.

Summary of proposed changes
	Proposed change
	Likely impact

	Step down in weekly payments extended to 13 weeks.
	Reduce impact of wage reductions on workers- allow workers to maintain standard of living

	Cap on weekly benefits raised to twice average weekly earnings
	Reduce impact of wage cuts on higher paid workers

	Workers with total permanent incapacity can seek extension of weekly payments of additional 75% of the prescribed amount.
	Allow some workers continued income support – reduce impact on social security – offers alternative to proceeding with common law claim

	Change of references in the Act to consistent use of terms injury, impairment and disability.
	Makes Act clearer and consistent.

	Increases to the amounts payable for medical expenses
	Avoids debt accumulation for workers who have reached limit of medicals- facilitates better prospects of return to work

	Inclusion of work related HIV/AIDS in the Schedule 2
	Gives access to lump sum payments for seriously disabled workers who previously had no access to lump sum.

	Re-vamp of dispute resolution in compensation claims
	Should alleviate delays in the compensation system

	Re-vamp of common law dispute process and thresholds
	Should provide quicker access to District Court for workers – reduce costs and delays in litigation.

	Re-introduction of right to legal representation
	Redresses inequality in bargaining and representation.

	Statutory framework for Injury Management introduced.
	Formalises existing practices and opens opportunities for small employers to obtain assistance from insurers to increase workers return to work.


Why Change is Needed

Those who claim that the current system does not need to be changed must be blind to the very dire condition of the current dispute resolution process.
  It is submitted that if there is no other change made to the Act then it must be to the dispute resolution process which is the cause of the highest number of complaints.  The dispute resolution process affects all claimants not just those who are proceeding with common law claims.  A move to restrict the use of medical panels and simplify the transition to common law claims is essential.  Savings will be made in legal costs and costs relating to long duration claims by such changes.  The current system is subject to huge logjam of cases which are unproductive; they are concerned with procedural and technical matters and do not, for the most part, concern the substantive rights and entitlements of workers.  There is a clear advantage to insurers in clinging to the current system as the delays inherent in the procedures are mostly working to the advantage of insurers.  However, employers often feel the after-affects of such claims as workers who suffer from delayed payments often engage in multiple claims.  One striking example of this is the litigation between Suleski v Sons of Gwalia Ltd, a matter which has been to the Supreme Court on at least five occasions on technical points and which, at last count, showed no signs of resolution.
  Following the decision in Dutch referred to above a vast flow of litigation erupted, so much so that in  Re Monger; Exparte ABB Service Pty Ltd 
 Roberts-Smith J noted (at para 16) that
I do not propose to go through the detail of the course of events related by Mr Harben in that affidavit as to the considerations that were given by the applicant and its solicitors thereafter.  It is sufficient to observe that the panel solicitors for SGIO Insurance, McAuliffe Schwikkard, Jackson McDonald and Phillips Fox determined that SGIO had in excess of 100 matters that might require a prerogative writ.

The same judge said in Mitchell v Canal Rocks Beach Resort
 (at para 17)

The nature of proceedings before a review officer under the Workers Compensation and Rehabilitation Act 1981(WA) (“the Act”) is of a curious sort.  While the proceedings are adversarial in character, a Review Officer may, in resolving a dispute, inspect any document, question any person or require any person to attend to answer such questions (s84ZB)…

The curious adversarial nature of the proceedings was also noted by McLure J in Kuligowski v Metrobus
 who in a dissenting judgement held that the doctrine of issue estoppel in relation to decisions and orders of Review Officers should be excluded.  The dispute processes in place at present were touted by the coalition Government in 1993 as being non-adversarial quick and informal.  None of these claims have been realised.  There is a desperate need to reform the dispute resolution processes.
The current proposed amendments will no doubt increase the cost of workers compensation claims in the statutory scheme.  The additional of a further 9 weeks of weekly payments at the average weekly earnings and the increase of those weekly earnings capped to twice average weekly earnings will no doubt increase the cost of most compensation claims.  Added to this is the proposal to increase access to medical expenses and benefits and also increase access to payments beyond the prescribed amount will no doubt add to the cost for employers and insurers.  On the other hand the Government proposes to make changes to the injury management scheme, which should if put in place correctly assist employers in returning to work and thereby reduce their costs.  The tightness of the common law thresholds should restrain the costs of common law claims and the increased benefits in the statutory system are likely to be an incentive for some workers to stay on weekly payments of compensation rather than seek a lump sum for common law damages.  Costs savings are likely to result from these choices.
It is important to understand that in many cases these changes are merely a catch up to other States who have consistently paid higher rates of compensation for longer periods than the Western Australian legislation.

The data on claims in Western Australia shows in general terms a continued decline in a number of claims for compensation.  It most certainly shows a decline in the number of common law claims since 1999.  It is a remarkable fact that in the time of writing that no common law claim under the current legislation has been processed for the District or Supreme Court.  The effect of the imposition of thresholds based on disability only has had a striking affect on access to common law.  This has been aggravated by the quagmire of medical panel and Supreme Court decisions
 around those thresholds which are referred to above.  The current system simply does not in practice allow access to common law although in theory it is open to workers to proceed through the twin gateways.  The proposal to change the common law thresholds should have a beneficial affect for  workers and also employers and insurers because if common law claims are dealt with in a more timely fashion it is almost certain that long duration claims will be reduced.  In other words it is possible to interpret the current system as aggravating long duration claims.  In many ways the 1999 amendments have had counter intuitive effects on the statutory system.  Whilst the number of common law claims has been reduced the number of long duration claims has increased.  These are matters of continuing concern.  There are a number of ways to address these issues.  First there is the issue of injury management and return to work of disabled workers.  These are addressed by the Government’s proposals to put in place statutory frameworks for entry management and to amend section 84AA to require employers to give notice to Work Cover of their intentions to terminate disabled workers.  It is also important to consider the structure of the common law system.  If workers are required to establish thresholds in order to proceed with common law claims then there is a natural tendency for workers to delay return to work or medical recovery in order to establish those thresholds.  However, if the processing of common law claims is more efficient then there is less likelihood of being long duration claims.  There is correlation between longer duration claims and common law claims.  This is obvious because only those claims where the work has suffered a serious disability will they be able to proceed.  If there are massive delays in processing matters because of the inefficiencies of medical panels or the technical requirements of impairment or disability ratings then claims will be delayed and durations will increase.  If on the other hand there is a simple system for establishing a prima face case for proceeding with the common law claims this is likely to allow for those claims to proceed without delay.  This is the proposal, which the Government will put in place with its amendments to the common law thresholds.  It will no longer be a requirement that workers establish a preliminary threshold through the medical panel.  Rather, workers will be entitled to proceed by issuing written to the District court once they have established a preliminary assessment of 15% impairment from an approved medical practitioner.  This is a much simpler and quicker process and has a number of effects.  Firstly, it will eliminate the difficulties currently experienced with medical panels, which have caused enormous delays and many cases going to the Supreme Court.  Although it will be cheaper and quicker for workers, it does not necessarily mean a disadvantage for employers.  Once the worker has made a decision to proceed with a common law claim then their weekly payments will be affected. This is a significant incentive for workers to proceed with speed in relation to their claims.  Once the writ is issued the matter must proceed to a pre-trial conference giving employers an ample opportunity to attempt to negotiate settlement before trial. If the worker has not obtained a clear assessment of 15% impairment then the matter can be challenged at trial and the worker is under threat of having to pay costs should the threshold levels not be established at trial.

In other words whilst on one hand the proposal to amend the common law thresholds appear to allow workers a much easier route to proceed to District court the proposed measures do put the worker on notice that should they not establish the requisite requirements they are at significant risk of costs. 

Conclusions
The process of amending the workers compensation Act since 2001 has been slow. Unlike the process, which occurred in 1993, the Labor Government has undertaken a detailed consultation process both in seeking submissions from stakeholders at the time of the 2001 Guthrie Report and almost continuously after the report.  There is no doubt that the field of workers compensation has many interested stakeholders all of whom have a perception that their position or stance is the most appropriate, efficient and equitable.  There is probably no other jurisdiction which is subject to so many competing interests.  Not withstanding these competing interests a common cause of concern is the inability of workers to return to work after their disability.  The common catch cry that workers have a “pot of gold mentality” or are seeking some financial benefit from being in the compensation system is certainly not borne out in Western Australia.  No worker can profit from the current system because of the thresholds and caps, which are in place.  For example After 13 weeks all workers will suffer some decline in their weekly earnings, and with the cap set at 1.5 or 2 times average weekly earnings some workers will still suffer immediate income reductions.  There is therefore for most workers a heavy incentive to return to work and in fact it is well known that 90% of workers do return to work after about 8 weeks.  Of those 10% of workers who do not return it is well known that they consume 60% of the costs of the compensation system.  In 1999 the Pearson Report isolated these workers as the focus for attention.  Unfortunately, the attention has all too frequently been on attempting to prevent these workers from proceeding with common law claims.  The emphasis needs to shift to provide re-training for those workers and a more focussed attempt at the injury management and return to work.  That is where the remedy lies and it is probably a distraction to be too preoccupied with the mechanics of common law claims and the quantum of statutory benefits. 
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� 	Similar papers have been given at seminars throughout the first half of 2004.


� 	The Act is to be renamed the Workers Compensation and Injury Management Act 1981(WA)


� 	Amendments were made to section 93 of the Act to put in place the thresholds.


� 	This was calculated by a medical panel having regard to a variety of medical guides, including the AMA Guides to impairment and Schedule 2 of the Act.  


� 	This terminology proved to be very elastic.  District and Supreme Court decisions in the mid 1990’s held that this could include loss of wages, medical expenses, superannuation and other employment related remuneration and/or benefits.


� 	The prescribed amount is the maximum amount of weekly payments available under the Act.  As at 1993 it was set at $100,000, but it is indexed to increase each year.  It is also the benchmark for the level of medical expenses and rehabilitation allowances to be paid.  In respect of the former this is set at an additional 30% of the prescribed amount and in respect of the latter it is set at 7% of the prescribed amount.


� 	Often referred to a table of maims – it is a schedule which lists body parts and senses.  If a worker suffers a permanent disability a lump sum payment can be calculated according to the schedule when a medical assessment has been made.


� 	The changes to dispute resolution were modelled on the changes made by the Victorian Government to the Accident Compensation Act 1985 (Vic) in 1992 following the election of the Kennett liberal Government.


� 	See in the Supreme Court Crombie v Uniting Church in Australia Property Trust (WA)(1997)17WAR 291


� 	DR Pearson, B McCarthy and R Guthrie (1999) Report of the Review of the Western Australian Workers’ Compensation System WAGP


� 	R Guthrie (2001) The Report on the Implementation of the Labor Party Direction Statement in Relation to Workers Compensation WAGP


� 	Re Monger: Ex parte Dutch [2001] WASCA 220


� 	Hewitt v Benale Pty Ltd [2002] WASCA 163


� 	See for example Summit Homes  v Lucev (unreported SC(WA) 67/95 3 April 1996) and Kuligowski v Metrobus [2002]WASCA 170


� 	See Ansett Aust Ltd v Finn (unreported CM(WA) 57/00 21 July 2000 and Thorp v Wanneroo CC (unreported CM(WA) 49/00 31 July 2000) and Re Monger; Ex Parte United Construction Pty Ltd [2002] WASCA 253


� 	Jacob v BHP Iron Ore (unreported CM(WA) 147/00 9 February 2001)


� 	Dzonlagic v the Mattress Renovators Perth Pty Ltd (unreported CM(WA) 129/00 24 November 2000)and Girrawheen Tavern v Joseph (unreported CM(WA) 131/00 19 January  2001)


� 	See the opening comments of Barker J in Re Narula NG and Hammersley; Ex Parte Atanasoki [2003] WASCA 156.


� 	Recently a Chamber of Commerce spokes person suggested no changes were necessary.  See West Australian 9th February.


� 	See for example Suleski v Sons of Gwalia Ltd [2004] WASCA 2, Suleski v Sons of Gwalia Ltd [2001] WASCA 289 , Sons of Gwalia Ltd v Suleski [2003] WASCA 289, Sons of Gwalia Ltd v Suleski  [2003] WASCA 279, Re Bannan; ExParte Suleski [2001] WASCA 289.  Bear in mind that on many occasions these matters would have been on appeal to the compensation magistrates’ court as part the appeals process. 


� 	[2002] WASC 299 (Emphasis added)


� 	[2002] WASCA 331


� 	[2002] WASCA 170 at para 322.


� 	As noted in See for example Suleski v Sons of Gwalia Ltd [2004] WASCA 2, Suleski v Sons of Gwalia Ltd [2001] WASCA 289 , Sons of Gwalia Ltd v Suleski [2003] WASCA 289, Sons of Gwalia Ltd v Suleski  [2003] WASCA 279, Re Bannan; ExParte Suleski [2001] WASCA 289





