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Introduction

Just as the dust was appearing to settle on WorkChoices, the Labor party were elected to federal government and with them they brought their Forward with Fairness industrial relations policy. And so, those of us in industrial relations may lament, here we go again..........
The purpose of today's presentation is to discuss some of the significant aspects of the new industrial relations landscape in this new era of life after WorkChoices.
I will discuss the following four key elements:
· Good faith bargaining
· Award modernisation
· The new body Fair Work Australia

· Unfair Dismissal 

These along with the National Employment Standards, are the building blocks of the new IR system and the new life after WorkChoices.
1. Good faith bargaining  
Collective agreement making is at the heart of the Federal Government's industrial relations reforms and life after WorkChoices. One of the major changes that forms part of Labor's industrial relations agenda involves the introduction of an obligation for parties at a workplace to bargain in good faith. At present this obligation is not required under current federal laws. 
1.1 Focus on collective agreement making

In Australia, the focus on collective agreements, it is said, will deliver benefits to employees above and beyond the safety net and collective bargaining is the most efficient and productive form of workplace arrangements for business. In its Forward With Fairness policy released prior to the election last year, the government states the main reasons behind its focus on enterprise level bargaining is for "the development of fair and flexible employment arrangements that are tailored to suit the needs of an individual business and the needs of employees."
 

1.2 Good faith bargaining: the policy rationale
Good faith bargaining is seen as a means improving workplace relations leading to more productive business outcomes and improvements in the general economy. 
1.3 The position before Forward with Fairness 
We should remember that good faith bargaining is not a new concept to Australian workplaces. In commercial dealings good faith obligations have appeared in the context of contractual performance and an implied duty of good faith has also been found in some jurisdictions in relation to employment relationships. 
And many may still remember good faith negotiation provisions from the superseded Industrial Relations Act 1988 (Cth) (the "IR Act"). Section 170QK of the IR Act, expressly enabled the Commission to make orders for the purpose of "ensuring that the parties negotiating for an agreement… do so in good faith."

Outside of the Federal sphere, several Australian states such as Western Australia, Queensland, South Australia and New South Wales have passed legislation requiring good faith bargaining in the negotiation of state based industrial instruments. However the obligation to negotiate in good faith has never existed as a legal obligation under the Workplace Relations Act. 
1.4 Good faith bargaining: the detail 
Good faith bargaining will involve:
· attending and participating in meetings at reasonable times;

· disclosing relevant information in a timely manner, subject to appropriate protection for commercial in confidence information;
· responding to proposals made by a party in a timely fashion

· giving genuine consideration to the proposals of the other parties and providing reasons for the responses; and 

· refraining from capricious or unfair conduct that undermines freedom of association or collective bargaining 
1.5 The role of Fair Work Australia 

(a) Good bargaining faith orders

Fair Work Australia will be able to make bargaining orders when it appears that bargaining representatives are not bargaining in good faith. Examples of situations in which good faith bargaining orders may be made include:
· a refusal by the employees to respond to a proposal from the employer about new work methods to increase productivity
· where employees refuse to respond to a proposal from the employer about new work methods to increase productivity
· when an employer refuses to meet with employee's bargaining representative or to respond to the representative's correspondence or telephone calls
· Good faith bargaining will not involve:
· compulsory arbitration 
· forcing parties to make concessions when bargaining or finalise agreements where there is no agreement as to terms is reached
Orders will be able to be enforced by the Fair Work Divisions of the Federal Court or Federal Magistrate's Court.

(b) Majority of employees 

The employer will be required to bargain collectively if Fair Work Australia determine there is a majority employee support for pursuing an enterprise agreement. In addition, a majority of the voting employees in the relevant workforce must approve any agreement that is submitted to the workforce.
(c) Representation and Unions 

Both employers and employees will be entitled to choose a representative to represent their interests in negotiations.   If one member requests that their union becomes involved in negotiations, part of the requirement for good faith bargaining would oblige employers to negotiate with that union as well. 
(d) Bargaining periods and industrial action 
Industrial action will not be protected in the following instances: 
· where it is taken during the life of an agreement, 

· where it is taken in support of an industry wide agreement or 

· where it is taken outside the good faith bargaining process (whether it is imposed by FWA or not).
2. Award Modernisation 
2.1 Award modernisation
Federal awards have traditionally played a significant role in the Australian industrial relations landscape. The government has indicated that in the new industrial relations landscape, modern awards along with the National Employment Standards will form the Federal Government’s ‘safety net’ for employees.
The aim of award modernisation is to review and update the ten minimum award conditions. 
2.2 The first award modernisation request

On 28 March 2008, The Minister for Employment and Workplace Relations, Julia Gillard, made a request to the AIRC pursuant to s 576C(1) of the Act to modernise and review all of the existing multiple-employer federal awards. The Minister's request identified three tasks of priority to be completed by the Commission. These include:

(a) To identify a list of priority industries or occupations for award modernisation;

(b) To develop a model award flexibility clause, which will enable an employer and individual employee to agree on arrangements to meet the genuine individual needs of the employer and employee; and 

(c) To develop a timetable for completing the award modernisation process.
2.3 The new 10 minimum award entitlements 

These 10 modern award conditions are:

(a) Minimum wages;

(b) The type of work performed;

(c) Arrangements for when work is performed;

(d) Overtime rates;

(e) Penalty rates;

(f) Provisions for minimum annualised wage or salary arrangements;

(g) Allowances;

(h) Leave;

(i) Superannuation; and

(j) Consultation, representation and dispute settling procedures.

There are also a number of terms that cannot be included in modernised awards. These include:

· terms dealing with long service leave;

· terms which contravene Freedom of Association laws;

· terms which authorise Rights of Entry;

· terms which are discriminatory; or

· terms which include State-based differences.
2.4 The award modernisation process – where we’re at and where we're headed
The AIRC released its first decision on the award modernisation process in the middle of the year, on 20 June 2008. The following industries were identified by the AIRC as priorities for the award modernisation process:

· Coal Mining Industry; Higher Education Industry; Hospitality Industry; Metal and Associated Industries; Mining Industry; Private Sector Clerical Occupation;  Racing Industry; Rail Industry; Retail Industry; Security Industry; Textile, Clothing and Footwear Industry; Vehicle Manufacturing industry.

The Exposure Draft of the draft modern awards was published by the AIRC on 12 September 2008. The final date for publication of the first stage priority modern awards is the 19 December 2008.  The second stage of the award modernisation process will commence on 10 October The likely industries to be dealt with in the second stage of award modernisation are:

· Agriculture; Banking services; Building, metal and civil construction industries, Cleaning services; Finance and investment services; Graphic arts; Health and welfare services; Insurance; Information and communications technology sector; Private road transport.
The third stage will commence on 2 March 2009 and conclude on 4 September 2009. The final stage of the award modernisation process will commence on 6 July 2009 and conclude on 4 December 2009.

2.5 Model flexibility clause 

(a) The modern flexibility clause

The second aspect of the award modernisation request was the development of a model flexibility clause. The purpose of the model flexibility clause is to:

Permit reduction in one or more minimum entitlements as part of agreement to meet genuine individual needs of an employer without disadvantaging the individual employee.

The Commission also decided that award terms which might be included within the scope of the model flexibility clause are:

· arrangements for when work is performed;

· overtime rates;

· penalty rates;

· allowances; and

· leave loading.

The following award terms were not considered appropriate for inclusion within the scope of the flexibility clause:

· Minimum wages;

· All of the matters to be dealt with by the National Employment Standards including leave matters but excluding leave loading. 
(b) The test for disadvantage

The Commission decided to provide some guidance as to the way in which disadvantage is to be measured, to ensure the flexibility clause cannot be used to disadvantage the individual employee. It decided to include a definition of "disadvantage" in the model clause itself, similar to the 'no-disadvantage' test included in s 346D(1) of the Act in relation to ITEAs. 

2.6 Modern awards- The role of Fair Work Australia

Fair Work Australia (FWA) will review such awards every four years taking into account the public interest and social and economic consideration.  Separate from this review, the FWA will only be able to change awards when there is strong need to do so and to eliminate any ambiguity, uncertainty or discriminatory terms.  

In relation to minimum wages, the Government has proposed to set-up a Minimum Wages Panel (Panel) within FWA.  Each year, the Panel will review minimum wages and associated casual leave loadings.  The Panel must take into account:

· performance and competitiveness of the national economy (including productivity, inflation and employment growth);

· promoting social inclusion through workforce participation;

· relative living standards and the needs of the low paid; and

· providing a range of minimum wages for junior employees, those covered by training arrangements and employees with disabilities.

3. Fair Work Australia 

3.1 The new body; Fair Work Australia

Fair Work Australia is touted by the federal government as being industrial relations’ "new independent umpire – with teeth", providing a "one-stop shop, to provide practical information, advice and assistance, to settle grievances and ensure compliance with Labor's workplace laws". Fair Work Australia is to fully operational by 1 January 2010.
3.2 Features and functions 
Fair Work Australia will replace the following existing Australian Government agencies:

· The Australian Industrial Relations Commission 

· The Australian Industrial Registry 

· The Australian Fair Pay Commission

· The Australian Fair Pay Commission Secretariat 

· The Workplace Authority 

· The Workplace Ombudsman

· The Australian Building and Construction Commission (from 1 February 2010)
(a) FWA's Tribunal functions 
Within the Tribunal arm of FWA the functions and powers of Members will include:

· Approval of enterprise agreements 

· Award review and variation

· Good faith bargaining orders

· Unfair dismissal

· Mediation and dispute resolution
· Broad powers to investigate 

(b) Minimum wages panel

As discussed above, the minimum wages panel of the FWA will have the power to set and adjust the minimum wage on an annual basis.

(c) Non – Tribunal functions 

The functions of the Non tribunal arm of FWA include providing information about the role and functions of the FWA to the public and managing FWA staff.
(d) Fair Work Australia Inspectorate 

The Fair Work Australia Inspectorate replaces the current Workplace Ombudsman. Fair Work Inspectors will act in a similar way to current Workplace Inspectors with the power to:
· Enter premises to monitor compliance with legislation or instruments made under legislation (eg such as the NES, awards and agreements)

· Bring court proceedings to enforce rights and compliance obligations; and

· Investigate and enforce common law entitlements related to the NES or modern awards.
(e) Fair Work Australia branches of the judiciary 

Specialist ‘Fair Work’ divisions in the Federal Court and the Federal Magistrate’s Court will hear all matters that arise for determination under the new workplace laws. The Fair Work Divisions of the Federal Magistrate’s Court will also have the power to hear and determine small claims matters such as those relating to employee’s entitlements (e.g. underpayment of wages).
3.3 Operation of Fair Work Australia - July 2009

The federal government has recently confirmed that Fair Work Australia will commence operation as early as July 2009 which is the same time that enterprise bargaining arrangements and unfair dismissal laws are to commence. Fair Work Australia will operate concurrently with the AIRC until the award modernisation process is completed.
4. Unfair Dismissal 

4.1 The position under WorkChoices

Under WorkChoices employees that were dismissed by employers that employed 100 workers or less were not entitled to challenge their dismissal on the grounds that it was harsh, unjust or unfair. 
4.2 Bringing a claim for unfair dismissal – the reform

Access to unfair dismissal has been reinstated for all federal employees subject to a number of important qualifications. "Small business" has been defined for the purposes of unfair dismissal laws as those with less than 15 employees. 

Employees who are employed by small businesses will need to be employed by that business for 12 months before they can bring an unfair dismissal claim. For all other employees, a 6 months qualifying period will apply.
Under the new unfair dismissal laws, small business employers will not be liable for unfair dismissals if they can demonstrate compliance with the new Fair Dismissal Code.

4.3 The Fair Dismissal Code for Small Businesses 
In the event a dismissed employee brings a complaint of unfair dismissal, compliance with the “Fair Dismissal Code allows the dismissal to be deemed ‘fair’ and small business employers will not be liable for an unfair dismissal claim. The procedure for small business employers when dismissing an employee for unsatisfactory performance comprises:

· The employer must give the employee a valid reason as to why the employee is at risk of being dismissed. The reason must be based on the employee’s performance or capacity to do the job.

· The employer must give the employee a reasonable opportunity to rectify the problem.

Whilst not compulsory, the government has indicated that it is preferable that warnings be given in writing.  In circumstances of serious misconduct such as theft, violence, fraud or serious breaches of OHS rules the employer will be entitled to immediately dismiss the employee without warning or notice. Dismissals will also not be deemed unfair when they are made for genuine redundancy purposes. 
4.4 The role of Fair Work Australia
· The Tribunal arm of FWA will be responsible for investigating unfair dismissal claims. 

· The process for investigating unfair dismissal claims involves FWA employing informal fact-finding mechanisms, including discussing the issues in informal conferences with the employer and employees.  

· In the case of employers of small businesses, if the Fair Work Australia Officer determines that the employer has complied with the Fair Dismissal Code, then the inquiry will end. However if there is disagreement between the parties, the claim will be referred to the Fair Work Tribunal for determination.
· Parties may have a representative or "support person" present but they will still have to directly answer questions put to them by Fair Work Australia. This is to ensure that the process is kept simple and "non-legalistic".  

· An employee may appeal the decision of a single Member of Fair Work Australia only on the grounds of significant factual error or error of law by the original decision maker. Appeals will then be heard by the Fair Work review panel.
· When a complaint proceeds to determination by the Fair Work review panel, decisions will be made without the need for a public hearing.  Public hearings and legal representation will only be allowed when an unfair dismissal case involves 'complex issues'. 

· Reinstatement will be the primary remedy for successful unfair dismissal claims. Where this is not appropriate, compensation capped at six months pay will also be available. 
Conclusion

This period of flux, which has characterised industrial relations for the past four years, will perhaps only start to show abatement as we approach the commencement of the entire new industrial relations system in January 2010.
As we now wait to see how key elements of yet another new industrial relation system will work in practice in the coming year, so well may we lament, here we go again. 
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� Forward with Fairness: Labor's plan for fairer and more productive Australian workplaces, April 2007, Page 15
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