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Right of Entry and OHS – in Western Australia
(SLIDE 1)
Introduction

The subject has been mooted a number of times as to where occupational health and safety now rests particularly given the thorny issue of right of entry into this state’s workplaces. 
The amendments to the Workplace Relations Act 1996 and the Workplace Relations Regulations 2006 have all commenced operation.  Many persons concerned in workplace relations are kept busy with jurisdictional considerations relating to the detail of what is contained within the overwhelming number of amendments and supporting regulations. 

As employers, employees, their representatives, academics and state and federal governments continue to consider the scope of Workchoices, uncertainty will remain as to whether the statute will operate into parliament intended or whether aspects will fail to survive.

Tonight I have been asked to address the IR Society on the issue of the right of entry into workplaces on matters relating to occupational health and safety in this state. The issue appears to have attracted particular controversy in WA. Perhaps because of certain personalities and the media’s ongoing obsession with male stomachs and braces. 
Perhaps because of the currency of the Hooker Review into the Occupational Safety and Health Act, 1984. Maybe it’s the prevalence of the mining industry in WA and the sensitivity attached to unions accessing mine sites.  Maybe it’s Workchoices. Or, maybe it’s all of the above.

Tonight I intend to cover:
· coverage of the issue in WA;

· the federal overlay of Workchoices

· a brief look at other states;

· issues including the role of tribunals 

· questions for discussion

Coverage of the Issue in WA 
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The relevant statutes in WA relating to right of entry provisions for occupational health and safety are:-

· Workchoices;

· The state IR Act;

· The state OSH Act; and

· The state MSI Act
The right of entry for occupational health and safety purposes operates under the IR Act.  That right or provision is subject to a number of qualifications:
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· The union official must be authorised, that is provided with a state permit by the Industrial Registrar.  
· Permits in WA remains in force unless revoked or suspended in cases where the WAIRC believes the official has acted in an “improper” manner including hindering persons during working time.

· The person nominated by a trade union secretary to be authorised under the legislation is able to enter during working hours any workplace where there are other members or persons of that union eligible to be members present;

· The grounds on which the person can enter a workplace is where a breach is suspected of the OSH or the MSI Acts.;

· For the purposes of investigating any suspected breach the union official can require the production of employment records or other related documents (provided 24 hours written notice is given);

· The WAIRC can waive that requirement for notice where such notice might defeat the purpose of entry. In such circumstances the union official is required to provide to the employer on entry to the workplace a copy of the Commission’s certificate authorising the union’s right to access records without notice.

· copies of entries from employment records or related documents can also be made;
· The union official can inspect or view any work, materials, machinery or appliance relevant to the suspected breach;
· A union official is prohibited from requesting employment records where a person party to an employer-employee agreement has requested it remain secret. (464)
In Western Australia in 1987 the state OSH Act invested worker elected health and safety representatives with a wide range of powers in relation to the protection and promotion of occupational safety and health in the workplace.  At that time it did give representatives of trade unions rights with respect to the election of those representatives and the right to consult on OSH issues.  The provision was subsequently removed by the Parliament in the 1990’s and it wasn’t until the 2002 amendments to the IR Act that a specific right of entry for unions into Western Australian workplaces on occupational health and safety was established.  There are two reasons generally which are accorded to the role that unions ought play on workplace occupational health and safety. The first is to enhance or ensure effective consultative health and safety representative structures are in place in the workplace and the second, the one that is prevalent here in Western Australia, the right to investigate a suspected breach of legislation.

In Western Australia the provision that a union official can only exercise a power to the extent that is reasonable for the purpose of enquiring into a suspected breach of legislation is worthy of consideration.  What exactly does that mean?  It is clear from state OSH legislation that the official does not have the right for example to direct that work cease even in the face of serious and imminent danger.  Having said that an official who is on site is certainly not prohibited from warning the employees concerned regarding the risk.  

In WA a health and safety representative is unable to direct that work cease.  It is up to an individual employee.  Similar provisions exist in Victoria and a union official on site in that state is required, if the matter is not resolved, to call an inspector.  It has been said, and the comment is just as relevant to Western Australia as to Victoria when referring to the need to call the inspectorate before further action can be taken:


“…the fact remains that implementation of this procedure inevitably involves an element of delay, and it seems entirely inappropriate that an authorised representative who is on the spot should not have the capacity to direct that work cease in circumstances of imminent risk.  Presumably the fact that they are not invested with this power reflects a political sensitivity to criticism that authorised representatives might misuse the power to stop work for industrial objectives.  Such concerns are likely to be more apparent that real – especially if there is a rigorous provision for suspension or withdrawal of permits in the face of abuse.”

Breen, Creighton & Rozen, Occupational Health and Safety Law in Victoria, 3rd Ed, (Melbourne: Federation Press, 2007).

These comments are just as relevant in Western Australia as they are in Victoria.

Federal Overlay
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As mentioned earlier tonight Division 5 of Workchoices provides that a union official with the right of entry under state occupational health and safety laws (in WA the IR Act) can exercise those powers and enter a constitutional corporation, commonwealth workplaces or commonwealth corporate authorities in WA where a federal permit is held and provided it is within working hours
Where a union official intends to inspect employee records, under Workchoices, 24 hours notice of their intended entry must be given.  

Actions considered unlawful by Workchoices are:-

· Failure to produce a federal entry permit when requested;

· Failure to observe a reasonable request by the employer to comply with workplace health and safety requirements; and

· Exercising a right of entry outside working hours.

Entry permits at the federal level are:

· stricter to achieve (a fit and proper person test having been inserted);

· lapse after 3 years or before if suspended or revoked.

When considered in isolation is could be said that such requirements are not unreasonable.  With the vast array of amendments that have taken place in such a short period of time difficulties do and I’m sure will continue to arise.  
For example, where a union official or person authorised at the state level to enter a constitutional corporation has lost their federal permit for industrial reasons that have no connection with activities relating to occupational health and safety or where that official loses their permit because all officials of the particular union lose their entry permits on account of the industrial activities of one or more officials or employees, then right of entry for occupational health and safety purposes is clearly not possible.
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It could also be argued that whether a union official is authorised by an employer to enter onto a site for occupational health and safety without any reference to the state law there are prohibitions under Workchoices:
· to provide for such a right of entry in a workplace agreement is not possible because it is considered to be prohibited content; and

· employers seeking eligibility to tender for work on Commonwealth funded building and construction projects are to observe the terms of the national code of practice for the construction industry and the associated implementation guidelines. An extract from those guidelines reads as follows:

“No employer or employee is to grant admission to a site by an employee or an official of an industrial association other than in strict compliance with the procedures governing entry of these representatives under the Workplace Relations Act and any relevant and applicable occupational health and safety or state legislation.”
This clearly suggests that to allow an official on without reference to state legislation would not be consistent with the code.

Issues
Issues that will have a bearing on the right of entry for union officials to enter the workplace on matters relating to occupational health and safety, indeed right of entry generally, will not be concluded for some considerable time.  

The reason for this is many faceted and include: 

· the uncertainty that will remain for some considerable time until the parameters of the law are known;

· the consideration by state parliaments of industrial and associated matters(in light of Workchoices) of further amendments;

· the speed with which the federal parliament concluded debate on Workchoices has recent further amendments were required because of unintended consequences;

· the ongoing challenges by employers, unions and governments (state and federal) to various aspects of the law; and 
· the fact that the outcome of the federal election is not yet known. 
It has been said that the area of occupational health and safety most significantly affected by Workchoices involves the right of a trade union representative to enter a workplace to investigate an occupational health and safety issue.  This state’s laws do allow entry to workplaces where there is a suspected breach of the relevant act. This provision  remains valid in spite of Workchoices.  What WA’s laws prevent is any entry to workplaces to discuss occupational health and safety issues.

What Workchoices has done is impose additional provisions where a workplace is a constitutional corporation, a Commonwealth or Territory workplace.  In these circumstances federal provisions of Workchoices are imposed.  It is far too early even in August 2007 to understand how these provisions will ultimately be interpreted provided the entry is undertaken with a federal permit, during business hours and in accordance with the state provisions then right of entry for OSH appears possible.

Twenty four hours notice is required, not for the purposes of the entry but where a union official seeks to inspect employment records related to the suspected breach.  Further and consistent with the Workchoices provisions, the occupier of the workplace has the right to request that permit holders produce their permits and where they fail to do so it has been suggested, automatic loss of permits may occur.

A brief look at other States
The provisions relating to right of entry for the purposes of occupational health and safety vary from state to state.  Looking briefly at those provisions there is significant  variation:

Victoria
· The provisions operate under the Occupational Health and Safety Act 2004;

· An authorised representative requires a permit - granted by the Magistrate’s Court; any permit received is valid for three years only and provisions exist for the cancellation of the permit;  

· Is required to undergo approved training;   
· The AR is prohibited from accessing seizing, requiring copying or documents, or searching  for documents but can make an enquiry; 

· It is an offence to hinder an authorised representative.
· In addition, and more importantly, processes apply for issues that remain unresolved in the workplace, with inspectors able to intervene in those matters and to investigate issues of refusal for entry or complaints regarding any issues of power.  
· An organisation (such as a company) is entitled to recover reasonable compensation from a trade union for any loss or damage incurred.  
New South Wales

New South Wales has occupational health right of entry provisions under the state Occupational Health and Safety Act 2000.  The provisions allow for:
· authorised members of trade unions to gain entry to workplaces where they  suspect breaches of the Act and regulations;

· A permit is required from the Industrial Registrar;

· Right of entry has been extended to allow for discussion of occupational health and safety matters; and

· Scope provided to the NSWIRC to resolve disputes in relation to right of entry. 
· Authorised representatives are able to search, inspect, take photographs, require documents and take copies.  Employers and their representatives are required to assist authorised representatives but cannot be compelled to answer questions.  
Australian Capital Territory

Authorised representatives under the ACT Occupational Health and Safety Act 1989 have right of entry to workplaces.  
· A trade union may appoint an employee of the organisation to be authorised a right that extends to employer and employee associations.  
· Officials are required to undergo health and safety representative training approved by ACT Workcover and are required to advise Workcover of the appointment.  
· Powers are extended to ACT Workcover to disqualify an authorised representative not exercising their right of entry appropriately.
· Officials are able to interview persons with their consent, take measurements, require and copy documents.
· Similar to New South Wales employers may claim compensation for any loss or damage caused by an official and conversely, parties are required to assist but are not compelled to answer questions opposed by the official.
Queensland
In 2006 following the proclamation of Workchoices the Workplace Health and Safety Act 1995 amendments extended to authorised representatives of unions certain powers to allow them to make contributions to workplace health and safety outcomes in workplaces.  Queensland’s provisions are seen as the broadest in operation in Australia as at the current time.
· persons authorised may gain entry to workplaces and relevant workplace areas on health and safety grounds 
· appointment as an authorised representative is undertaken by the IR following  provision of evidence that an approved training course has been undertaken;

· The exercise of the power is limited to a person eligible to be a member of that person’s organisation and can only be exercised where the representative suspects a contravention has occurred or is happening or, alternatively, seeks to discuss matters relating to workplace health and safety with a person who is an eligible member.
· The representative must inform the occupier of his presence and the reasons for the entry, providing written notice (if practicable) to the occupier.  
· The powers able to be exercised by the authorised representative include the inspection of plants substances or other things relevant to the suspected contravention, the observation of work being carried on, discussion with eligible members (with consent), discussion with the occupier about matters relevant to the suspected contravention, production of documents by the employer (where relevant to the suspected breach) and assistance by the employer in having documents copied, facilitating discussions between workers and answering questions about the suspected contravention.
· No power exists in relation to the undertaking of inspection of any kind be it plant substances, documents or other things unless it relates to the matters outlined in the written notice of entry.  In the course of exercising these powers if an authorised representative observes another suspected contravention then a further written notice for entry and reasons for that entry must be provided before exercising any powers in relation to the new contravention.  
· Where an authorised representative is entering a workplace simply to hold discussions on workplace health and safety matters these discussions are limited to work breaks and such entry in these circumstances requires 24 hours notice.  
· An authorised representative under the state occupational health and safety laws is prohibited from exercising a power for the purposes of recruiting members or failing to produce their identity for inspection when requested by the occupier or disclosing information about a particular employee without the consent of that person.  An authorised representative in Queensland must not unreasonably hinder or obstruct an employee or other person or intimidate or threaten an employee or other person in the course of exercising these rights.
· Where an issue exists between an employer and an authorised representative or alternatively disciplinary action in relation to the exercise of the right of entry is sought then that is a matter that may be referred by the Director General of the Department of Employment and Industrial Relations in that state or an occupier to the QIRC.  
· Such references are appealable to the industrial court in that state.
South Australia

From an historical point of view right of entry in this state has been has been facilitated by entry pursuant to the Fair Work Act 1994 contained within state awards and agreements.
Now that right, as it relates to OHS has been significantly curtailed and the consequences of that are being currently considered by a Parliamentary Committee.

· There is already exists a limited form of occupational health and safety right of entry for authorised representatives provided for by the state OHS Act and Regulations.  
· employees and health and safety representatives in the workplace are able to invite a trade union representative into their workplace to consult on a specific work process.  This provision provides a union representative with the ability to enter a workplace and input on that specific complaint subsequently enabling the official to participate in discussions with the employer towards the resolution of workplace issues.  If satisfactory resolution cannot be achieved the provisions empowers the health and safety representative and ultimately an inspector can be utilised.  
Its fair to say that occupational health and safety arrangements and right of entry in that state are currently under consideration with the focus primarily to provide advice and support to workers participating in the consulting processes at the workplace required by the OH & S act and regulations.
Conclusion
In concluding I would ask you all to consider this.  Right of entry, be it for occupational health and safety or for any other reason has operated now since the inception of unions and whilst I am not asking you to go back to the days of the Tolpuddle Martyrs I do think its important to consider the reality of modern day workplaces.

Right of entry is one issue that seems to invoke much hot air.  Chicken Little rears her head when legislative change is proposed and the sky will fall in if the provisions are broadened to allow union officials greater rights. In such circumstances there will be no tomorrow. Conversely, if the provisions are narrowed then union officials claim they need access to workplaces to protect their members. We all know the arguments.  However from my observation, 99% of union officials will go about their business entering workplaces whether it be for occupational health and safety or other purposes as they always have, in a calm manner.  Employers have arrangements with unions that will not cease to operate because of Workchoices. The sky will not fall in because of Workchoices but there will remain the need for union officials to investigate suspected breaches of occupational health and safety laws.  I’m sure no-one in this room, regardless of their background, employer, government, lawyer or academic would deny a union official a right of entry for a genuine occupational health and safety reason.  The question that needs to be answered in this state is should the state Act be amended to extend the right of entry for OSH purposes beyond where there is a suspected breach to include entry for the purposes of enhancing consultation between committees, health and safety representatives and their employer on site?
Let’s not forget in this debate that occupational health and safety has moved over some 25 years from being a subject whereby parties have largely ignored the issue hoping that the issues would go away to a situation whereby it is broadly accepted across the community as being a fundamental workplace right.  

Questions

A number of questions arise that, given the overwhelming number of changes to workplace laws through Workchoices,, have yet to be answered.  Some of the questions you might like to consider:
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1.
S 757(1) of Workchoices allows a federal union official who has right of entry under ohs law to enter where that person holds a federal permit.  For right of entry onto a site in Western Australia which is either a constitutional corporation or a Commonwealth workplace, is that person required to also be an authorised representative as well as holding a permit under the IR Act in this State.  
-
Section 49I refers to an “authorised representative” hence the doubt.  

2.
Secondary to that issue is where the union official does not hold a federal permit and is authorised only for the purposes of the state union, is he or she then able to enter to investigate breaches of the relevant occupational health and safety law pursuant to s 49I of the State Act?
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3.
Where an issue arises concerning right of entry on matters relating to occupational health and safety, can the matter be dealt with under state industrial law?  In other words, is the state IR Act ousted by the operation of the Workchoices legislation?  
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· To consider that issue it is necessary first to turn to s 16 of Workchoices which, by its very wording, excludes the issue of occupational health and safety.  Consider if you will s 16(3)(c):

-
“Occupational health and safety (including entry of the representative of a trade union to premises for a purpose connected with occupational health and safety).”

· This provision specifies matters anticipated to be wider than just right of entry by virtue of its wording. 

· Having assumed that occupational health and safety can be dealt with in that Workchoices excludes some State and Territory laws.  I refer here to s 16(2):

-
“State and Territory laws that are not excluded however, subsection (1) does not apply to a law of a State or Territory so far as:


…


(c)
The law deals with any of the matters (the non-excluded matters) described in subsection (3).”

The question must arise is the IR Act capable of dealing ‘deal with occupational health and safety in addition to the issue of right of entry onto a worksite.
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4.
Are there any workplaces not covered by the OSH Act or the MSI Act in Western Australia?  
-
If the answer to that question is ‘yes’ what are the implications for right of entry for occupational health and safety into those workplaces?

5.
What are the implications of harmonisation of occupational health and safety laws in relation to right of entry where the Commonwealth Occupational Health and Safety Act 1991 takes over responsibility for regulation of workers’ compensation through Comcare?

· does a union official’s right of entry for investigating suspected breaches of the WA OSH laws remain?
6. How do WA’s right of entry provisions for OHS apply to a workplace where an employer (constitutional corporation) operates but has a non-corporation sub-contractor working on the site?
