THE RESOLUTION OF EMPLOYMENT DISPUTES IN THE UK

A paper for the Industrial Relations Society of Western Australia 
State Convention 
October 2007

Keith Mizon

Director, Individual Dispute Resolution

Advisory, Conciliation and Arbitration Service (Acas)

Introduction
1. This paper explores the way both individual and collective employment differences and disputes are presently resolved in the UK, with particular reference to the role played by the Advisory, Conciliation and Arbitration Service (Acas).  However, the paper begins with a short examination of various legal, cultural and historical trends in the conduct of industrial relations in the UK, so as to provide some context for the rest of the paper.  A few paragraphs of explanation about Acas are also provided.
A (very) brief (mainly) recent history of the development of the UK’s industrial relations system
2. Possibly the earliest piece of labour legislation passed in what is now the UK was enacted in 1349 when the Ordinance of Labourers was put in place to hold down wages following the emergence of a labour shortage after the Black Death in the late 1340s.  The Statute of Artificers 1562 provided for Justices of the Peace to regulate wages locally, to require able-bodied men to work in the fields, and minimum hiring periods for servants and apprentices.  A further Act in 1747 provided for Justices to adjudicate into what would now be described as contractual disputes.
3. The latter half of the 18th century saw growing industrialisation in England, which in turn stimulated increasing efforts by workers to form trade unions and begin collective bargaining.  This development was often met by prosecution under the Conspiracy Acts and other special Acts forbidding combination in particular industries.  In 1786, when London bookbinders went on strike seeking a reduction in daily working hours from twelve to eleven, five of their leaders were convicted under the Conspiracy Acts and sentenced to two years imprisonment.  And in 1799, under pressure of employers and following the French Revolution, an Act was passed outlawing all trade unions and, in theory, if not in practice, all employers’ associations.  This remained in place until 1824 when it was repealed, however, other legislation remained in place allowing workers to be prosecuted for conspiracy in a range of circumstances.
4. The economic conditions of the early 1830s saw rapid growth in the formation of trade unions and strikes, causing much consternation amongst employers and landowners and culminating in the prosecution of a number of farm labourers in Dorset for administering ‘unlawful oaths’ contrary to a Conspiracy Act of 1819.  The “Tolpuddle Martyrs”, as they became known, were sentenced to seven years’ transportation to a far away place called Australia!
5. Following the sentencing of the Tolpuddle Martyrs and the collapse of a number of unions, trade unionism became largely dormant but revived again in the late 1840s and early 1850s as economic prosperity increased and led to the formation of ‘New Model’ trade unions amongst skilled workers.  It is from this time one can begin to track the development of systematic collective bargaining and the institution in some industries of voluntary arrangements for the resolution of disputes.  And over the next 60-70 years, one sees Parliament passing various pieces of legislation to facilitate and indeed promote the development and extension of collective bargaining, (whether or not in all cases that was its intention!): the Trade Union Act 1871 trumped the common law doctrine, developed in Hornby v Close in 1867, that trade unions should be declared illegal because they acted in restraint of trade; the Conspiracy and Protection of Property Act 1875 effectively legalised peaceful picketing; the Trade Disputes Act 1906 provided immunity from civil action for trade unions for acts in contemplation or furtherance of a trade dispute (the so-called golden formula).  Even the General Strike of 1926 led to little by way of restrictive legislation designed to limit the freedom of action of trade unions or free collective bargaining.
6. By the late 1940s/early 1950s, as the two quotes below illustrate, a voluntarist, very unregulated system of industrial relations (and dispute resolution, of which more later) had emerged:
“It is important to recognise that the main responsibility for the regulation of wages and conditions of employment rests with the joint voluntary machinery established by employers’ organisations and trade unions.   Collective bargaining … has for many years been recognised … as the method best adapted to the needs of industry, and to the demands of the national character …”

“British industrial relations have, in the main, developed by way of industrial autonomy.  The notion of autonomy is fundamental and it is …. reflected in legislation and administrative practice.  It means that employers and employees have formulated their own codes of conduct and devised their own machinery for enforcing them … within the sphere of autonomy, obligations and agreements.

Although these two quotes are taken from publications now over half a century old, and although the system of “collective laissez-faire” which Kahn-Freund describes has largely been destroyed by developments in the UK over the past 20-30 years, in contrast to many other industrial relations systems around the world, the UK one may still thought to be characterised by a comparative lack of legal regulation – in many ways, voluntarism still prevails.
7. Probably the most effective way of describing UK labour law in the 1950s was to set out what it did not cover.  Moreover, what law there was could be seen as ‘negative law’ put in place to remove legal obstacles to the smooth functioning of self-regulation and to overcome some otherwise inconvenient doctrines of common law (see paragraph 5 above).
Perhaps paradoxically, given the UK state’s reliance on collective bargaining to regulate industrial relations, and a clear public policy in favour of collective bargaining, there was little or no legislation in place in the 1950s, or indeed before, to oblige employers to recognise and bargain with trade unions.  Similarly, the UK state took few steps to ensure that collective agreements were observed: collective agreements were not regarded as legally enforceable (and still aren’t), although, in theory but far from automatically, terms from a collective agreement could be incorporated into individual contracts of employment and enforced by the individual.  Neither did they need to be registered (and still don’t).  And, in addition, neither was there much if any regulation of coercive action by employers or trade unions: until the 1980s, there were no restrictions on secondary action; no balloting requirements; and no controls on peaceful picketing.  Neither did (or does) UK labour law provide for compulsory conciliation/mediation or arbitration in collective or individual disputes: whilst since the late 1890s the UK state has provided facilities for dispute resolution, except in very very limited circumstances, the parties cannot be legally compelled to use them and suffer no penalty for refusing to do so. 
8. In the 1950s, there was also, by comparison with many other industrial relations systems, a striking absence of legal regulation of the individual employment relationship in the UK.  Whilst common law regarded the employment relationship as a contractual one, there was little or no statute law relating to formation of the contract, its terms, or its termination.  In theory, the low level of protection afforded to individuals was redressed through the norms provided by collective bargaining.  It was only from the early 1970s onwards that statute law relating to unfair (as opposed to unlawful) dismissal, equal pay and discrimination in employment began to be introduced.
9. What then has led the British industrial relations system to move away from ‘collective (and individual) laissez-faire’ of the 1950s, and just how regulated is the system presently?  Davies and Freedland
 argue that adoption of the policy in Beveridge’s 1944 Welfare State White Paper to maintain a high and stable level of employment sowed the seeds of the destruction of ‘collective laissez-faire’.  Full employment both reduced the cost to employees of industrial action and raised their expectations of the benefits that ought to accrue to them from collective bargaining - and the inflationary consequences of that began to worry governments as much as if not more than any harm which might ensue from industrial conflict.  
As a result, from the late 1960s onwards, one can observe attempts by both Labour and Conservative administrations to increase regulation of the UK industrial relations system and its institutions.  However, it wasn’t until the arrival of the Thatcher Government in 1979 that the momentum of this increased significantly and its direction changed somewhat.  Whereas the Heath government of the early 1970s had sought to put in place a type of more regulated collective bargaining, and the Wilson and Callaghan Labour administrations of the mid/late 1970s had sought to rely on a “social contract” with the trade unions, the Thatcher approach was to seek to replace collective bargaining with individual bargaining, and through the 1980s legislation was enacted which more narrowly defined trade disputes, curtailed trade union immunities from civil action for damages arising out of coercive action in pursuit of trade disputes, significantly increased trade union regulation, introduced a requirement for ballots before lawful industrial action could be called, effectively outlawed secondary action and reversed public policy in favour of collective bargaining.  Where collective bargaining continued, this period also saw significant moves away from industry bargaining to enterprise and plant level bargaining.  The Thatcher Government also repealed legislation introduced by Labour in the mid-1970s providing for compulsory recognition of trade unions by employers in certain circumstances.  However, interestingly and significantly, no provision was made during the Thatcher years either to make collective agreements legally enforceable (as the Heath Government had tried and failed to do), or to introduce compulsory dispute resolution procedures.
10. In addition, partly reflecting the influence of the EU and, arguably, partly to obviate the need for individuals to join trade unions to protect their position, the Thatcher government both retained and in some instances built upon the floor of individual rights which had begun to be introduced by both earlier Conservative and Labour administrations from the late 1960s.
11. Despite pressure from some trade union circles, the Blair government when it assumed power in 1997 made only very limited reverses to the legislation enacted during the Thatcher and Major years, although it did re-introduce a (much changed) statutory recognition procedure for trade unions.  This has not, however, changed the landscape much: where trade unions have gained recognition under this provision, it has in the main amounted to reclaiming old ground rather than advancing into new industries.  

Acas

12. The provision of publicly funded employment dispute resolution services in the UK dates back to the passing of the Conciliation Act 1896.  The 1896 Act provided that where ‘a difference exists or is apprehended between an employer, or any class of employers, and workmen, or between different classes of workmen’ (presumably disputes involving women weren’t contemplated or covered!), the Minister could, after taking into account whether any industry provisions existed, and with the parties agreement, appoint someone to attempt to broker a resolution of their differences.  The policy of successive governments from then on was clear: these powers were there to be used to foster, promote and facilitate the growth and smooth operation of voluntary collective bargaining arrangements, not to provide an alternative to them or a substitute for them.  Conciliation was usually only offered when domestic or industry procedures had been exhausted, or if there was no internal procedure, and was in essence a voluntary process.   

13. The Ministry of Labour took over responsibility for the operation of 1896 Conciliation Act from the Board of Trade in 1917, but by the late 1960s and early 1970s the Department of Employment’s (as the Ministry of Labour had been renamed) dispute resolution services were coming in for significant criticism.  During this period, officials from the Department were responsible for policing, first, non-statutory and, later, statutory incomes policies, and although different officials provided dispute resolution services, their freedom to operate was, or was perceived to be, increasingly compromised.
14. Mainly as a consequence, Acas was created in 1975 with a general duty to promote the improvement of industrial relations and to encourage the reform and development of collective bargaining.  It was to provide a range of collective and individual dispute resolution services, including non-legally enforceable arbitration; advisory and information services aimed at dispute prevention and the promotion of good practice; and required to examine and make recommendations on applications for trade union recognition under the then existing statutory procedure.
Constitutionally, Acas was established as a ‘non-departmental public body’ and legislation provided (and still provides) that it cannot be “subject to directions of any kind from any Minister … as to the manner in which it is to exercise its functions under any enactment.”  Acas is directed by a Council consisting of a part-time Chair and 10-12 members drawn from the social partners and independent persons such as labour lawyers and academics.

15. These days, Acas’ overarching general duty omits any reference to the promotion and development of collective bargaining, and it thankfully ceased to have responsibility for regulating statutory trade union recognition applications in the early 1980s.  As much as anything else, in the UK context, it is the fact that Acas regulates nothing and has no powers of enforcement or compulsion which makes it so acceptable to both the social partners as a  provider of employment dispute resolution services.
In addition, Acas has over recent years sought to increase and enhance its dispute prevention services and place greater emphasis on promoting good practice in the conduct of industrial relations and the management of people generally.  It views itself as having a mission to improve organisations and working life through better employment relations and provides a range of information, advisory, consultancy and training services, some of which are charged for, as well as dispute resolution services.  It also views itself as having a key role in emphasising both to Government and employers the importance of effective industrial relations for productivity improvement and high performing workplaces.
The resolution of collective employment disputes in the UK
16. Where a trade union(s) has been recognised voluntarily by an employer(s) for collective bargaining purposes, it will be usual for a recognition and procedural agreement to exist between the employer(s) and the recognised trade union(s).  However, except where recognition has been achieved through the statutory procedures introduced by the 1999 Act, it should not be taken wholly for granted that such a procedural agreement will exist, or, if it does, that it will necessarily set out detailed specific procedures for dealing with failures to agree between the parties, either in regard to procedural or substantive matters.  
17. Where an employer does not agree voluntarily to recognise a trade union(s) for collective bargaining purposes, the trade union(s) may make an application to a quasi-judicial body called the Central Arbitration Committee (CAC) to adjudicate as to whether it should be recognised.  The CAC will usually determine the matter by ordering a ballot of employees within the proposed bargaining group, but will usually first encourage the parties to resolve the issue through Acas conciliation/mediation, if possible.  Where recognition has come about as a consequence of the provisions of the 1999 Act, the parties are given a period to agree a method for the conduct of collective bargaining, and if they are unable to agree, the CAC may specify a procedure.  It should be noted, however, that this does not impose any real duty to bargain, although pursuant to TULR(C)A 1992 a recognised trade union may present a complaint to the CAC where an employer has not abided by the duty imposed upon it elsewhere in the Act to disclose information without which a trade union would be materially impeded from bargaining.  Again, on receipt of any such application, the CAC will encourage voluntary resolution through Acas conciliation/mediation, if possible. 
18. As indicated above, even where a voluntary procedural agreement is in place, it may not necessarily set out in any detail the provisions for dealing with differences or disputes between the parties.  It may also be worth making the point for an Australian audience that UK law does not provide for substantive or procedural agreements to be registered or approved; they are the property of the parties and may include or not whatever the parties choose, except where the CAC has imposed a method for collective bargaining.  Where the CAC has specified a procedure, it will require the parties to “consider, separately or jointly, consulting Acas about the prospect of Acas helping them to find a settlement of their differences through conciliation.”  Note, though, that it stops short of requiring the parties to avail themselves of conciliation in the event of a failure to agree. 
19. Even where voluntary or statutory recognition of a trade union for collective bargaining has not been agreed or granted, an employer may still have an obligation to inform and consult employee representatives, or employees directly, about certain matters.  The Information and Consultation of Employees (ICE) Regulations 2004, which flowed from an EU Directive, provided that from April 2005 employees have the right to request an employer puts in place a procedure for informing and consulting workforce representatives on the recent and probable development of an organisation’s activities and economic situation, how employment structure and levels are likely to be affected, and any possible changes in work organisation.  The ICE Regulations applied initially to organisations employing 150 or more employees, but their scope was extended to organisations employing 100 or more from April 2007, and will extend to organisations employing 50 or more from April 2008.  Where an employer does not put such arrangements in place or fails to inform and consult as required, a complaint can be made to the CAC.
20. Where disputes procedures are in place, they will usually provide for a number of stages, typically involving more senior levels of management and trade union officials at each stage, if agreement has not been reached in the previous stage.  Ultimately, they may provide for the parties jointly or, less usually, unilaterally to seek third party assistance to resolve the dispute or lack of agreement.  This may, but more usually will not, provide for arbitration in the event that the dispute cannot be resolved voluntarily through conciliation/mediation.  Only very rarely will such an agreement contain a “no strike” clause, and even where it does, it will be difficult to enforce unless, most unusually, the parties have agreed such a provision will be legally binding.  Failure to provide in any agreement for third party assistance to resolve procedural or substantive disputes either by way of conciliation/mediation or/and arbitration will not mean, however, that such assistance cannot still be sought and provided.  Indeed, if Acas becomes aware of a dispute where one or both parties have not sought its help, Acas will usually make contact with the parties to explore whether or not it may be able to assist.
21. Section 210(1) of the Trade Union and Labour Relations (Consolidation) Act (TULR(C)A) 1993 provides that:

“Where a trade dispute exists … Acas may … offer the parties … its assistance with a view to bringing about a settlement.”


For this purpose of the Act, a “trade dispute” is defined as a dispute between an employer(s) and workers, and/or between workers and workers (eg demarcation disputes) connected with one or more of the following:

· terms and conditions of employment

· engagement, non-engagement, termination or suspension of one or more workers

· work allocation

· discipline

· membership or non-membership of a trade union

· facilities for trade union officials

· negotiation or consultative machinery relating to any of the foregoing, including trade union recognition

22. S210(2) goes on to provide that:

“The assistance may be by way of conciliation or by other means, and may include the appointment of a person other than an officer or servant of Acas to offer assistance to the parties … with a view to bringing about a settlement.”

It will be seen that these two sections provide Acas with a great deal of latitude and flexibility.  They do not necessarily require Acas to wait until the parties approach it before offering assistance.  Neither do they tightly constrain what assistance Acas might provide – sometimes, where the parties wish it, Acas may provide directive as opposed to the more usual facilitative conciliation/mediation.  (Where directive conciliation/mediation is sought, Acas will arrange for that to be provided by someone other than its employees, so as to reduce the risk that parties may in any way judge it and its employees to be partial.)  Moreover, Acas is not necessarily obliged to intervene if it is approached and for whatever reason considers it might be unhelpful to get involved, at least at that particular time.  
23. However, S210(3) provides that:

“In exercising its functions under this section, Acas shall have regard to the desirability of encouraging the parties … to use any appropriate agreed procedures for negotiation or the settlement of disputes”

This means that Acas will not usually seek or agree to get substantively involved unless or until all domestic procedures have been exhausted.  However, it will not preclude Acas from seeking briefings from parties where it seems likely that the utilisation of domestic procedures will not ultimately lead to a resolution, and to Acas “running alongside” unless and until formal intervention is appropriate.  It will be noted that these provisions do not provide Acas with any powers to compel parties to avail themselves of assistance and generally speaking the parties run no risks if they decide not to avail themselves of third party assistance.  The only exceptions to this relate to:

· the acceptance of recognition applications to the CAC, where an initial application may be rejected if a trade union has rejected a proposal from the employer for Acas assistance

· the dismissal of employees taking official industrial action, where an employer who dismisses an employee more than twelve weeks after action has commenced, and who has unreasonably refused to enter into a conciliation/mediation process may be judged to have automatically unfairly dismissed the employee

· the Transnational Information and Consultation of Employees Regulations 1999, where the CAC may refer an application or complaint to Acas to promote a settlement of the matter and not hear the matter unless or until conciliation/mediation has been attempted
24. Whilst the vast majority of the around one thousand collective cases Acas conciliates in each year involve trade unions, in a small number of cases works councils/committees will act as the collective representative of the workers in dispute.  However, this does not materially affect the way Acas approaches or gets involved in those disputes  
25. Invariably, whilst conciliation/mediation in collective disputes is done face-to-face, the parties may not necessarily all be in the same room, or occasionally the same building, at the same time for some or all of the time.  Conciliation/mediation locations will range from Acas premises, through hotels/conference centres, to workplaces, and on occasions the pub for caucus meetings!  Acas conciliation/mediation in collective disputes consistently leads to a settlement or substantial progress towards a settlement in well over 80% of cases. 
26. If facilitative (or directive) assistance is unsuccessful, or, unusually, deemed not to be appropriate, Acas may arrange for arbitration.  S212(1) of TULR(C)A 1993 provides that:  
“Where a trade dispute exists … Acas may … with the consent of all the parties to the dispute, refer all or any matters … to arbitration of:

i. one or more persons appointed by Acas … (not being officers or employees of Acas), or

ii. the CAC”
It is unusual these days for Acas to refer arbitration to the CAC. Rather, it maintains a panel of approved arbitrators for the purpose.  Acas does not use, and the legislation does not permit, its own employees to undertake arbitrations for fear that this might compromise the perception of its impartiality.  Again, it should be noted that Acas is not obliged to provide arbitration and neither can the parties be compelled to avail themselves of it.  As with conciliation/mediation, Acas makes no charge for the provision of collective arbitration.
27. Ss212(2) and (3) go on to provide that before offering or providing arbitration, Acas should consider conciliation and in any event should not usually cut across any agreed negotiation or settlement of disputes procedures which have not been tried and failed to resolve the issue.  It will usually be for the conciliator to assist the parties agree terms of reference for the arbitration, if they agree to submit the dispute to that process once conciliation has been unsuccessful.

It should also be noted that elsewhere within S212, the Act provides that any arbitration award which is made consequent upon these provisions is not legally enforceable.  This means that in practice Acas will only arrange arbitration where it is satisfied the parties will abide by and honour any award.  In practice, too, Acas will generally prefer disputes of right rather than disputes of interest to be submitted to arbitration, but will certainly not stand in the way of parties who wish to dispose of a dispute of interest in this manner provided convincing undertakings are given that they will abide by the arbitrator’s award regardless of what it is.  Only a very small proportion of arbitrations involve ‘pendulum’ or ‘straight-choice’ arbitration terms of reference.  Any award need only be published if the parties so wish.  Acas facilitated arbitrations are held in private with the arbitrator determining procedure.
The resolution of individual employment disputes in the UK
28. Since October 2004, UK labour law has implied into every employment contract a requirement that employers and employees comply with a set of statutory disciplinary and grievance procedures.  Whilst parties may not contract out of these, they may continue to apply procedures agreed between them which are not inconsistent with the statutory procedures.  S3 of the Employment Rights Act 1996 also requires employers to include a note in statutorily required ‘Written Statements of Terms and Conditions of Employment’ specifying the organisation’s disciplinary and grievance procedures or to make documents containing the procedures ‘reasonably accessible’ to employees.  If employers do not comply with the statutory procedures and consequently dismiss an employee, that dismissal is considered automatically unfair.  On the other hand, an employee will usually be barred from bringing a claim to an Employment Tribunal, (a judicial forum chaired by a legally qualified judge supported by two lay members, one with experience of representing employees and one with management experience, for determining whether or not employment rights have been infringed), if s/he has not availed themselves of the grievance procedure.
29. The statutory disciplinary and grievance procedures were intended to be simple and straightforward.  Disciplinary procedures were conceived as consisting of three steps: a statement of grounds for possible action and an invitation to a meeting; a meeting; and an appeal, if necessary.  Grievance procedures similarly: a statement of grievance; a meeting; and an appeal, if necessary.  In practice, however, these procedures have not proved successful in encouraging the resolution of individual disputes in the workplace.  There has been much litigation around the detail of the procedures and a good deal of evidence to suggest that their effect has been to formalise matters far too soon.  Where parties have utilised the procedures, it has often been with a view to minimising their potential exposure at an Employment Tribunal Hearing, rather than necessarily attempting to resolve the matter.  Consequently, Government is expected to announce shortly its intention to repeal them.

30. Where, having utilised the statutory procedures, an employee considers his/her employment rights have been infringed, s/he may make a claim to an Employment Tribunal.  (Employment Tribunals do also have jurisdiction to determine claims which have both an individual and a collective dimension – for example, an alleged failure to consult in regard to planned redundancies or planned transfers of undertakings.  And sometimes trade unions will seek to put pressure on employers in collective disputes by running individual claims connected with the collective dispute; this most often happens in regard to equal pay, redundancy and wage deductions.) It is a prerequisite for some claims that the employee has been employed by the respondent employer for a minimum period of time (eg in claims of unfair dismissal, the employee must have been employed for at least a year; otherwise the claim will not be admissible).  However, employees do not need to pay a fee to begin a claim and costs are only rarely awarded where claims fail.  Copies of accepted claims are then passed to Acas by the Employment Tribunal.  S211 of TULR(C)A provides that:

“Acas shall designate some of its officers to perform the functions of conciliation officers under any enactment … relating to matters which are or could be the subject of proceedings before an Employment Tribunal”
It should be noted that nothing in the legislation compels the parties to avail themselves of conciliation and they suffer no penalty if they decide no to.

31. S18(2) of the Employment Tribunals Act 1996 provides that:
“… it is the duty of a conciliation officer … to endeavour to promote a settlement of the proceedings without their being determined by an Employment Tribunal”

Thus, it can be seen that the conciliator’s prime duty is to resolve the case without a Tribunal hearing, not necessarily to promote an equitable resolution.
32. S18(7) provides that:

“Anything communicated to a conciliation officer … shall not be admissible in any … proceedings, except with the permission of the party who communicated it”

Communications between the parties and the conciliator are thus privileged and confidential and details of them are not passed on to the Tribunal.

33. Currently, and consequent upon the changes introduced in October 2004, Acas’ duty to provide conciliation in Employment Tribunal claims is time limited.  Claims related to wage deductions, redundancy payments and breach of contract have a 7 week conciliation window, claims relating unfair dismissal a 13 week window, whilst claims alleging discrimination are unrestricted.  However, Acas retains a power to continue conciliation after these windows have shut, if required.  

34. Where a settlement is brokered in conciliation, the Acas conciliator will assist the parties reduce the settlement terms to writing and this will amount to a legally binding contract to dispose of the matter.  Additionally, the parties are free, if they so wish to conclude their own agreement to dispose of the claim, although it is worth noting that S203 of the Employment Rights Act 1996 provides:

“Any provision in an agreement … is void (if) … it purports … to preclude … proceedings … before an Employment Tribunal … (unless) a conciliation officer has taken action ... or a valid compromise agreement has been concluded …”

A valid compromise agreement is an agreement to dispose of an Employment Tribunal claim where, inter alia, the claimant has received advice from a proscribed class of person (eg a lawyer or an approved trade union official) as to the implications of concluding the agreement.  As a consequence, private agreements may not provide the virtual finality that parties usually seek; only Acas-brokered deals and compromise agreements will do that.  
35. Where a resolution of the claim (ie a settlement or withdrawal) does not result from conciliation, the case will proceed to hearing by the Tribunal.  If the claim fails, the Tribunal may award costs to the employer, but rarely does so.  If the claim succeeds, the Tribunal may order the employer to pay compensation to the employee and/or, in unfair dismissal claims, order re-employment of the claimant.
36. Acas’ conciliation in Employment Tribunal claims is overwhelmingly provided by telephone, especially where parties are represented by experienced representatives - and roughly 60% of claimants and respondents are so represented at some stage during the life of a claim.  However, particularly in more complex, emotive discrimination cases, conciliators may hold face-to-face meetings singularly or jointly with the parties and/or their representatives where they judge to do so may increase the likelihood of a resolution of the claim.  The conciliation model conciliators will use will also likely differ according to whether or not the parties are represented by experienced representatives.  For example, where parties are unrepresented, the conciliator will usually need to invest a great deal more time explaining both conciliation and Tribunal process and procedure than where experienced representatives are in place.  Over the course of a year, Acas currently deals with about 70000-80000 net claims and only about a quarter of those proceed to a full Tribunal determination. 
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