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"Out with the individual agreements, in with the collective bargaining…….did someone forget to tell the employers?": employers' responses to the changes in Western Australia's regulatory framework

Patricia Todd, Donella Caspersz and Michael Sutherland

Abstract: This paper considers the response of employers in Western Australia to the State Government’s attempt to encourage collective bargaining in preference to individual agreements.  In particular, the analysis will focus on the employers’ response to the removal of the Workplace Agreements.
There has been much discussion over the past decade of the movement from collectivism to individualism in industrial relations (IR), both here in Australia and internationally.  This paper outlines the attempt by one government, the Western Australian Government, to reverse this trend by reinstating a greater emphasis on collective bargaining.  In particular, the analysis will focus on the removal of the Workplace Agreements (WPAs) and the employers' response to this change.  It will be seen that employers, in general, have rejected the government's approach, preferring to retain both the high level of managerial control and reduced labour costs achieved under the previous regulatory framework.

Changes to the Regulatory Framework in Western Australia

In 1993 the former WA Coalition Government introduced comprehensive changes to WA's IR system, legislating for a more decentralised and deregulated system and curbing the role of unions and the IR Commission (Bailey et al 2000; Bailey and Horstman 2000; Fells and Mulvey 1994).  One of the more radical components of their 1993 IR reforms was the introduction of collective and individual WPAs which were to operate outside of the jurisdiction of the WA Industrial Relations Commission (WAIRC) and replace the relevant state award.  WPAs were to be negotiated directly between employers and employee/s and although the employee/s could nominate a trade union representative as their bargaining agent, this did not usually occur (Horstman 1999:328).  The WPAs were underpinned by the Minimum Conditions of Employment Act 1993 which stipulated minimum entitlements for only 10 issues.  The government promoted WPAs extensively.  WA was the first state in Australia to introduce this type of regime offering an alternative to the traditional collective system.  In line with the neo-classical labour market model underpinning the changes, the government argued that the WPAs introduced "the flexibility to operate more competitively and efficiently" (Keirath 1995: 54).

The Coalition Government was replaced in 2001 by the Gallop Labor Government which enacted the Labour Relations Reform Act 2002 (LRRA).  The Government sought to temper the market model with

"….a more just and balanced system which will provide a fairer go for all. The Government believes that a cooperative collective approach to  labour relations is the most productive and fairest system for employers and employees and their unions… These reforms will provide both greater productivity and business profitability for employers and greater fairness for all employees." (DOCEP 2002, p.2)

Thus a "new era for labour relations for Western Australia" was heralded in which collective bargaining was preferred over individual bargaining. The main changes enacted were as follows:

· the promotion of collective labour relations via

· renewed emphasis on awards with a program to modernise awards and provision to extend existing awards to cover award free employees;

· the introduction of Good Faith Bargaining requirements including the provision for an arbitrated outcome in the form of an Enterprise Order by the WAIRC when bargaining breaks down;

· the reinstatement of union rights

· the repeal of anti-union clauses including the requirement for secret ballots prior to taking industrial action and the restrictions on unions' political expenditure;

· improved right of entry provisions;

· the re-establishment of the role of the WAIRC as the independent umpire

· the replacement of WPAs with the less flexible Employer Employee Agreements (EEAs)

· improvements to the minimum conditions of employment including an increase in the minimum wage, reduction from 40 to 38 hour week, an increase in the casual loading from 15 to 20%, the provision for 5 days' carer leave within the sick leave

· reforms to the unfair dismissal laws including emphasising reinstatement as the primary remedy.  (DOCEP 2002).

This paper is primarily concerned with the changes made to the provision for individual agreements, although clearly the response to these changes needs to be understood within the broader package of changes introduced by the WA Government. WPAs were abolished and EEAs introduced as a new form of individual employment agreements. On the surface, such a change might not appear to be so significant, replacing one form of individual employer-employee agreement with another.  The differences between the two forms are, however, quite substantial as is illustrated in Table 1.

Table 1: Comparison of Workplace Agreements and Employer Employee Agreements

	
	Workplace Agreement
	Employer Employee Agreement

	Parties
	Employer and a single employee or group of employees
	Employer and a single employee

	Registration body
	Commissioner for Workplace Agreements
	Registrar of WAIRC

	Maximum term of agreement
	5 years
	3 years

	Effect on awards and other agreements
	Overrides state award and union agreement
	Overrides state award but cannot be made if union agreement exists

	No Disadvantage Test (NDT)
	Minimum Conditions Act
	Award

	Employment offer can be conditional on accepting agreement
	Yes
	No

	Available to employees aged <18
	Yes
	Yes but with parent's signature

	Required to offer employment on the award as an alternative to the agreement
	No
	Yes

	Jurisdiction for unfair dismissal claims
	Industrial Magistrates Court
	WAIRC

	Union right of entry
	No
	Yes

	Confidentiality
	Private sector - yes; 

public sector - no
	No


Source: DOCEP 2002a; CCIWA 2002.

Research Method

Data on the employers' responses to the abolition of WPAs and the introduction of EEAs was gathered from a combination of interviews and documentary analysis.  Sixteen semi-structured interviews were held with officials from employer associations (11), unions (3) and the government (2) between April and October 2003.  Employer associations were chosen from industries in which employers had displayed the most interest in WPAs and were representative of both large and small employers.  In addition, data was drawn from a separate study conducted simultaneously with employers in the mining industry (see Crane 2003).  

The questions in the interviews focused on why employers had chosen to utilise WPAs in the regulation of their workforce, how they had responded to the replacement of the WPAs with the EEAs and the rationale for their responses.

Employer Responses

The Introduction of WPAs

It is difficult to obtain accurate statistics on the number of employers and the percentage of the workforce using WPAs.  While the Commissioner for Workplace Agreements recorded the number of new agreements registered each year, no record was kept of those agreements that had expired.  Estimates suggest that WPAs applied to 7 - 8% of the workforce (Horstman 2003; Rowe 2002).  They were however concentrated in particular industries, as illustrated in Table 2.

Table 2: Use of WPAs by industry classification (%)

	
	Supermarkets, grocery stores
	Health services
	Accom, cafes, restaurants
	Govt admin
	Business services
	Metal ore mining
	Retailing
	Services to mining

	1996/97
	20.7
	9
	8.1
	8
	7.7
	7
	
	

	1997/98
	17
	6.8
	7.6
	6.7
	7.3
	5.2
	
	

	1998/99
	18.9
	7.3
	7
	11.1
	16.6
	4.7
	
	

	2000/01
	10.9
	
	6.5
	11.5
	18.8
	5.3
	
	6.4

	2001/02
	16.4
	
	10.9
	
	22.6
	3.1
	4.4
	6.7


Source: Commissioner for Workplace Agreements reports

The Replacement of WPAs with EEAs

The numbers of EEAs and AWAs registered since the introduction of LRRA reflect starkly the response of employers to the changes in the WA regulatory arrangements.  The new laws became operational in September 2002 and by 21 October 2003 only 129 EEAs had been registered. This compares with 60,418 WPAs registered in 2001/02 and 83,167 in 2000/01.  If employers were to embrace the philosophy of 'fairness via collective labour relations' underpinning the Labor Government's legislation, then one would expect an increase in the registration of enterprise bargaining agreements but there is no evidence of that (Table 3).
Table 3: Enterprise Agreements Registered by the WAIRC

	
	1994
	1995
	1996
	1997
	1998
	1999
	2000
	2001
	2002
	2003*

	No. of Agreements


	128
	266
	302
	293
	387
	269
	464
	263
	271
	139

	No. of Employees Covered
	32475
	23907
	51115
	29671
	34543
	32803
	31390
	38310
	51443
	28344


* January-September 2003    Source: DOCEP, 2003.

Fig.1: No. of approved AWAs from Western Australia, Oct 2001-Aug 2003
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Table 4: Approved AWAs from WA as a proportion of all approved AWAs.
	1999
	2000
	2001
	2002
	2003*

	9.1%
	8.6%
	12.9%
	26.6%
	36.6%


*to 30 Sept     Source: Office of Employment Advocate

On the other hand there has been a dramatic rise in the number of AWAs approved in WA, as illustrated in Figure 1 and Table 4.

The six industries in WA in which there has been the largest number of AWAs approved over the past two years are mining, retail, business services, manufacturing, construction and hospitality.

The Rationale for Employers' Responses

The Chamber of Commerce and Industry in WA (CCIWA) opposed the Labor Government's legislation in toto:

" If the Bill is passed, the job market and the state economy is in for a bumpy and hazardous  ride.  John Kobelke's Labour Relations Reform Bill 2002 is highly anti-employer and will take WA down a dangerous, uncertain path at the very time the state is poised for much needed economic growth…
The Bill will require many businesses to reconfigure their operations to comply with the stipulations of outdated industrial awards, taking away their ability to develop a competitive 

edge through innovative practices and HR policies."  (CCIWA advertisement in The West Australian 19/2/02)

More specifically, the CCI rejected the EEAs as "inflexible" and "offering no certainty to employers" (CCIWA, 2002).  The Australian Mines and Metals Association described them as "unworkable" (2002:9).  Major employer associations advised their members to transfer to the federal IR system and assisted them with drafting AWAs.

Turning to the individual employers who had previously embraced WPAs, these employers form three different groups when considering the rationale for their utilisation of WPAs:

· the government sector, which was complying with government policy;

· labour intensive service industries, which were using WPAs primarily to reduce their costs; and

· the mining industry, which was motivated by a combination of union exclusion and the opportunity to introduce substantial changes to work practices and employment conditions to facilitate an increase in productivity and a reduction in costs.

We will now consider each group in greater detail.

The response by the government agencies was driven by government policy. The Coalition Government promoted the use of workplace agreements with its own workforce and made employment of new public service recruits conditional upon signing a WPA.  The individual agreements were not subject to negotiation and generally resulted in larger wage outcomes than the collective enterprise agreements, probably due to the trading off of conditions of employment (Berger 2000).  Unions were excluded from the negotiation process of the individual agreements and found that their ability to influence wages and conditions outcomes in the enterprise agreements was curbed by the outcomes in the WPAs.  Clearly it increased managerial prerogative to determine employment conditions.

Employers in the service sector who chose to use WPAs were motivated primarily by the opportunity to reduce labour costs.  All nine interviewees from employer associations in the service sector concurred with this.  The main issues addressed in the WPAs were the spread of standard working hours and the removal of penalty rates, shift loadings and all sundry allowances.  The preference was for one flat hourly rate that may or may not incorporate some loading for the trade off of penalty rates. Only one interviewee provided examples of WPAs being tailored to individual employees and these involved performance related components (Interview 1). Indeed, another interviewee described how he produced templates of WPAs, and subsequently of AWAs, which he estimated would constitute the agreement for approximately half of those in his industry on individual agreements (Interview 3).  Ease of process contributed to employers adopting WPAs:

"It was easy - particularly for small businesses - a lot of them could do their own you know" (Interview 4).

The findings from our research are in accordance with those of the ACIRRT study (2002) comparing wages and conditions in WPAs and awards for cleaners, security officers, restaurant and retail workers in WA. They found hours of work arrangements and the hourly rate of pay to be the main differences with the WPAs including greater flexibility in the hours of work provisions and reduced compensation for non-standard working times.  They concluded that overall, the workers were 'worse off' under individual workplace agreements (p.64).

A number of the interviewees acknowledged that WPAs were used by some service sector employers to exploit labour, largely due to the "No Disadvantage Test' being set as the minimum conditions of employment rather than the award.  One representative of small business retailers commented:

"…..we had the cheapest wages in all the country, under the state based workplace agreements. I have very few difficulties with those being abolished." (Interview 5).

Several employer associations proposed to the Minister at the time that the award would be a more appropriate base:

"We did warn him….that one day it would come and hurt our industry because he used the minimum wage as the threshold and not the appropriate award."  (Interview 2).

The cleaning industry was particularly concerned that the deregulation of wages and conditions made possible with the WPAs would result in unhealthy competition.  Both the union and the employer representatives reported that the employers' initial response to the introduction of individual agreements was to agree to reject them and remain with the award so as to maintain a 'level playing field' of labour costs.  Several employers, however, began tendering with reduced costs by using WPAs with the consequence that others followed so as to  remain competitive.  Thus the clients benefitted at the price of reduced income for labour.

One apparent consequence of the introduction of WPAs was the impact of such a deregulated environment upon the mindset of some employers, particularly in small business:

"…..there was a significant proportion of small businesses that had come into operation under a system in which they were the only rules.  When small employers think there are no rules they don't bother complying with such rules as there are.  So what they knew was – what they wrongly knew, what they thought they knew - was that there were no rules and so they behaved that way." (Interview 12).

The lack of compliance by some small business operators with the legislation was further illustrated by reports by interviewees from the government sector and employer associations that a number of employers developed WPAs, signed by both the employer and employee, but never submitted them for registration (Interviews 9 and 14).

Turning now to the third group, employers in the mining sector, whose rationale for embracing the option of the individualised WPAs differed somewhat to that of the services sector.  For most mining employers who chose to utilise WPAs, they were seeking to exclude union influence from their worksites.  In addition, most were also wanting to implement substantial changes to increase productivity and reduce labour costs (Crane 2003; Tracey 2003; Peetz 2002; Interview 14).  The employers achieved the goals they sought.  Following the introduction of individual regulatory arrangements in the WA mining industry, time lost due to industrial action reduced dramatically (AMMA & CME 2000:9).  Employers have reported an array of changes introduced: changes to roster patterns and shift lengths; multiskilling; removal of demarcations; removal of allowances and paid overtime; annualised salaries; uniform superannuation and medical benefits schemes; changes to redundancy provisions giving management greater control over the choice of those to be made redundant; the use of performance appraisal schemes (Crane 2003).  Clearly these changes gave mining management greater control over the utilisation of their workforces.

In summary, those employers who had chosen to regulate their WA workplaces with the individualised WPAs had increased managerial control over the work process and employment arrangements, decreased their labour costs and excluded third parties (unions and the WAIRC) from their IR decision making. In addition, the WPAs were comparatively straightforward to administer. Given these outcomes, it is not surprising to find that employers desired the retention of such regulatory arrangements.

AWAs Vs EEAs

Having considered why employers in WA have wanted to retain individual agreements, the next question then becomes why have they preferred the federal AWAs over the state's EEAs. As was noted earlier, employer associations advocated that their members opt for AWAs and have been very dismissive of EEAs. Thus compared with the introduction of the 1993 WPAs when the employer groups worked with the government to promote WPAs, many of the employer associations have openly opposed the EEAs. Clearly this would impact on the decision making of individual employers.

The main factor that emerged in our research that deterred the employer associations was the perception of the NDT. Indeed the legislation suggests a very similar NDT for both AWAs and EEAs, that is, the relevant award.  Both also require the comparison to be made on an overall basis rather than a line-by-line comparison.  The difference lies in the application of the NDT with the OEA's practices being perceived as more favourable to employers (Interviews 1,3,4,7,8,9). This presumption was made with little knowledge of the detail of how the WAIRC is applying the NDT although there is no indication of the Registrar in the WAIRC introducing the 'preferred hours' clause or, in general, being as liberal in his application of the NDT as the Employment Advocate. The 'preferred hours' option is critical to the service industry as it enables them to pay less than the penalty rate to employees working non standard hours on the grounds that employee choice will be included in the NDT balance sheet (OEA, n.d.).
Other aspects that make the AWAs more attractive than EEAs to employers are:

· the hiring of a new employee can be made conditional upon the acceptance of an AWA but not an EEA;
· AWAs are being utilised for the ongoing employment of casual labour but it is doubtful that EEAs can be;

· employers are required to offer the award as an alternative to the EEA and therefore lack control over the outcome;

· some employers oppose the role of the WAIRC to register EEAs; 

· the administrative process to register an EEA is regarded as much more cumbersome and difficult than what is required to register an AWA;

· avoidance of union right of entry provisions included in the WA legislation.

Other Choices for Regulating the Workplace

Our research suggests that, following the Labor Government's introduction of LRRA, those employers who had chosen to use individual agreements within the WA Coalition Government's IR regulatory framework, were choosing to retain individual employment contracts but within the federal IR system.  There were, however, examples of employers responding to the new legislation in a more collective fashion.  One example of a union and some employers attempting to embrace the collective ideals of LRRA 2002 occurred in the retail industry.  The union negotiated enterprise agreements with a number of independent supermarkets and other retailers who run small/medium sized businesses and traditionally never deal with unions.  With the demise of WPAs, these employers were seeking certainty in their pay rates and to avoid the multiplicity of pay rates and loadings included in the award. The enterprise agreements reduced substantially the number of applicable classifications and pay rates but resulted in increased labour costs compared to their former WPAs.  The retail employers who signed the agreements
were persuaded by the belief that their labour costs were going to increase anyway due to the awards underpinning both the AWAs and the EEAs. Subsequently some of their competitors registered AWAs with wage rates lower than both the relevant award and the EBA.  As a union official from the retail industry stated:

"And that had led to some ill feeling amongst the employers……they said 'You told us that  we needed to pay these higher rates in order to meet the no disadvantage test.  Now these other employers are passing a no disadvantage test with lower rates.  They're getting a competitive advantage by using the federal workplace agreement system and you said that we couldn't certify agreements with rates at those levels.'… And that is enabling workers to be underpaid and limiting the effectiveness of the union being able to negotiate with the employers".  (Interview 12).

There were also a limited number of examples of employers in the mining industry who had been utilising WPAs, responding to the change in legislation by choosing collective agreements but not inclusive of unions (Crane 2003:63).  These employers also transferred to the federal IR arena to access section 170LK non-union collective agreements. The enterprise agreements negotiated with small retailers, referred to in the previous paragraph, were rejected by a number of the grocers as they did not want to deal with a union:

"They just did not want to be forced to bring in a third party.  In the history of their business they'd had no contact with the union.  Why bring a third party into it?  They were quite happy to have one on one negotiations with the employees themselves." (Interview 8).

At a general level, interviewees from the service sector employer associations did not regard union exclusion as a major factor in their members' preference for individual agreements over collective agreements.  On the other hand, comments were made that indicated that unions were not viewed positively.  Some claimed major difficulties in negotiations with unions in their industry (Interviews 2,3,7), some perceived the unions as barriers to the achievement of their goals (Interviews 1,2,3) and others blamed the union movement for the problematic changes to WA's IR laws (Interviews 4, 10).  These attitudes combined with the low levels of union membership, particularly within the small business component of the service sector, raise doubts about the likelihood of these employers being open to union-based collective bargaining.

The findings from our research also highlighted the continuing importance of the awards. Interviewees reported that particularly in the services sector a number of employers who formerly had had WPAs had reverted to the relevant award rather than being party to an EBA or EEA or accessing the federal arena.  The award is the most likely choice for unincorporated small businesses who cannot access the federal system.  In addition, interviewees from the services sector indicated that the majority of their members - not just those who had opted for individual agreements - were subject to awards. For some employers, particularly small business, awards save them from having to negotiate at an enterprise level. Interviewees in the cleaning and retail industries favoured awards in as much as they provided a 'level playing field'. Currently the award modernisation process is attempting to bring awards up to date, in particular, so that they do not contravene the Minimum Conditions of Employment Act.  As for the relevancy of awards, while they remain an underpinning document for many industries, they retain complexities which do not necessarily afford a workplace focus. This lack of simplicity is in itself "forcing" choice on employers who wish to have more "flexible" arrangements at the workplace level.

"They are restrictive and prohibitive so far as conducting a business. I mean in the contemporary context they are highly restrictive and in fact if a small business had to operate by the strict letter of the Award they wouldn't be able to sustain the business. So they've got to look for alternatives." (Interview 4).

"We are open 24 hours a day, seven days a week. How the hell are we supposed to operate on a five day a week award, you know, based on a nine to five employment?  It's bloody ridiculous. It's quite ludicrous. It doesn't happen in other countries." (Interview 3).

Some unions would appear, however, to perceive conflicting priorities in the award modernisation process.  While they have no problems with updating the awards, it was suggested that it may not be in their best interest to simplify awards.  The complexity of the award serves as a strategic tool employed by the union to bring the employer to the bargaining table to negotiate an EBA.

Finally, anecdotal evidence suggests that informal arrangements still prevail in numerous sectors.  There appears to be an overhang from the previous legislation in so much that a precedent was set for workplace regulation under the WPAs.  Interviewees asserted that the terms of employment attained through a WPA became the norm.  For many small businesses in the service sector the opportunity to operate informally is available, albeit in breach of IR legislation.  Thus the spirit of the WPAs lives on despite their abolition.

Discussion and Conclusion

The legislative changes introduced in 1993 and 2002 to the WA IR system reflect differing ideologies. The WA Coalition Government in 1993 legislated for a more decentralised and deregulated system in accordance with the neo-classical labour market model. In contrast, the Labor Government in 2002 sought to moderate the market model with a renewed emphasis on collectivism.  The introduction of WPAs in 1993 and the subsequent replacement of them in 2002 with EEAs reflects the spirit of each set of changes.

Employers who had adopted WPAs under the former regime have rejected the Labor Government's philosophy of fairness based on collectivism.  Given that Australian business is operating within an economic context in which market ideology is dominant, perhaps we should not be surprised to find that the current government's preferred style of IR is not in line with what these employers seek.

Employers who embraced WPAs were able to reduce their labour costs and thereby improve their competitive advantage and, in some instances, extend their business through longer operating hours. These changes provided the opportunity for increased profits for capital albeit that it was usually at the price of a decreased hourly rate of pay for most employees within these workplaces. The WPAs also excluded the influence of unions and the WAIRC from the workplace, thereby increasing managerial control substantially.

The WPA Act was in place for nine years and impacted on workplace regulatory arrangements beyond those workplaces that actually registered WPAs. Employers have substantial self interest driving them to continue within a more deregulated IR framework. While the WA Government's legislation may provide a framework to guide the IR players to a more regulatory model, it cannot be achieved unless both major parties accept the philosophy underpinning it.

Thus the replacement of WPAs with less flexible EEAs has not so far helped to achieve the broader goal of  LRRA  2002 to return to a collectivist style of labour relations.  Other parts of the reform package, such as the provisions for award development and modernisation, improved union right of entry, good faith bargaining and the use of enterprise orders, provide the opportunity for unions and the WAIRC to reassert their influence in the workplace.  Should unions be able to increase their strength through these parts of the Act, there will be increased pressure on employers to operate within a collectivised system.  Such changes would, however, require a lengthy period of time to achieve.

Apparent in this analysis is the dual Federal/State system of IR operating in Australia.  The current federal IR legislation extends the choice of regulatory arrangements available to employers in WA, enabling them to ignore the state government's policies.

Finally, it is suggested that these observations of the employers' responses to the WA Government's replacement of WPAs with EEAs has implications for the IR policy of the Australian Labor Party (ALP) at the federal level.  The latter have made it clear that they do not intend to retain individual agreements (e.g. Emerson 2003).  Nor did the WA branch of the ALP.  The change in policy in WA is attributed to forceful lobbying prior to the election by the mining industry (Interviews 11, 14 ). Should the ALP be able to resist employer lobbying, the difficulties associated with persuading them to accept a collective IR approach needs to be well understood, given the free market driven economic context in which they operate and the changed IR environment they have become accustomed to dominating.
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