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THE LABOUR RELATIONS REFORM ACT 2002
- DOES THE PATH TO REFORM LEAD TO
AN ARGUMENT FOR A FEDERAL UNITARY
INDUSTRIAL RELATIONS SYSTEM?
Industrial Relations Society
25 June 2003
Presented by:  
Allan Drake-Brockman, Partner and Head,
 National Workplace Relations Practice Group, Gadens Lawyers
Speaking Notes
Introduction

In the Second Reading Speech to the Labour Relations Reform Bill 2002 Minister Kobelke said 
“The Labour Relations Reform Bill 2002 sets the scene for a new era in labour relations in this State.  This Government believes that our choice of industrial relations system is a defining statement about the type of society we want.”
It has now been nearly twelve months since the provisions of the Labour Relations Reform Act 2002 started to come into operation.  It is timely to review the extent to which the reforms contained in the Act have impacted on WA industrial relations.

For my part it has lead me to conclude that there are strong arguments for the creation of a Federal unitary system of industrial relations, which of course would involve the States ceding their industrial relations powers to the Commonwealth.  I will deal with that issue later in my talk.
In reviewing the impact of the introduction of the Labour Relations Amendment Act 2002 I will look at five broad areas:

(1) The abolition of workplace agreements and the introduction of employer/employee agreements (“EEAs”).
(2) The introduction of new enterprise bargaining laws.

(3) The introduction of new right of entry provisions.

(4) Unfair dismissal.

(5) Other issues including the new limits on appeal rights to the Industrial Appeal Court.

I should say from the outset that at this stage there is not a lot of case law to give us guidance in relation to the impact of the new WA industrial relations laws.

1. The abolition of Workplace Agreements and the introduction of EEAs
· The last of the workplace agreements registered prior to 22 March 2001 will cease to have any effect by no later than 15 September 2003.
· We were told that EEAs would replace workplace agreements.  It is disappointing that to date very few EEAs have been registered.  The registration requirements are so prescriptive that it has been very difficult for employers to get EEAs registered, even with the assistance of legal advice.

More importantly a large number of employers who have enjoyed a regime of State workplace agreements have moved onto Australian Workplace Agreements (“AWAs”) under the Federal system.  Whereas for the most part there was no “no disadvantage test” applied to State workplace agreements (except in the case where Federal awards applied), AWAs do require a “no disadvantage test”.  It seems to me that the objections to AWAs are therefore fundamentally ideological in nature and not based on practical considerations.  
Another feature of the abolition of workplace agreements is that employers and employees alike revert to the provisions of State awards.  In many cases those State awards were drafted a long time ago and do not now reflect the patterns of work in their industry.  Accordingly, there is an urgent need for the pace of State award modernisation to be accelerated.  That certainly seems to be contemplated in the Act:  See sections 6(af), 40, 40B(1) and (5).
2. New enterprise bargaining laws
It is surprising that there seems to be very little use of the new enterprise bargaining laws.  Although it should be said that section 41 industrial agreements are still being registered, but apparently without resort by the parties to the new enterprise bargaining laws:  See section 42(7) of the Act.  
Under the new enterprise bargaining provisions:

· An employer can initiate a bargaining period.

· There is no provision for protected industrial action.

· There is an absence of a “no disadvantage test”.

· There is an issue as to what principles should apply to the making of enterprise orders:  See June 2003 State Wage Case.  

· There is also an issue in relation to industrial action under the Act:  Sections 32(8), 42E and 44(6)(ba) and (bb)(i) (the pre-strike ballot provisions having been removed from the Act).

· As to the negotiating parties to enterprise bargaining negotiations see: CFMEUW v. Coromal Caravans & Anor 83 WAIG 389.

There seems to be a view that nothing has changed since the introduction of the new enterprise bargaining laws in that the WA Industrial Relations Commission continues to operate as it did prior to the introduction of the new enterprise bargaining laws.  The Federal enterprise bargaining system seems to be used to a much greater extent.
The Federal system:

· Allows for protected industrial action.

· Provides for extensive mechanisms to prevent and stop unprotected action.

· Has a “no disadvantage test”.

An interesting question arises when one compares the State and Federal enterprise bargaining laws.  Can the WA Industrial Relations Commission make a State enterprise order where the employees in issue are covered by Federal awards, certified agreements or AWAs?
3. New right of entry provisions
One of the most controversial areas of the new provisions relates to Union rights of entry.

Union representatives now have the right to enter premises where relevant employees work for the purposes of holding discussions or investigating breaches of industrial instruments and laws:  Sections 49H and I of the Act.  The definition of “relevant employees” includes non-union members:  Section 49G of the Act.  
In a recent case Justice Carr of the Federal Court seemed to suggest that the State right of entry provisions could not operate where a Federal certified agreement applied:  Woodside Energy Ltd v. McDonald (2003) FCA 69 (12 February 2003).  Justice Carr offered a provisional view that when section 170LZ(2) of the Workplace Relations Act 1996 is read with section 49I(1) of the Act the latter provision is not “…a State law that deals with the matter [of] occupational health and safety” within the meaning of section 170LZ(2).

The approach to applications to revoke union right of entry authorities under section 49J(5) of the Act was considered in the Silent Vector case 83 WAIG 565.
4. Unfair dismissal
Some of the major changes to unfair dismissal laws contained in the Act include:
· Reinstatement remains the primary remedy, but in the event of an order for reinstatement strict conditions can be imposed:  Section 23A(3) of the Act.

· There is an emphasis on encouraging the Commission to consider re-employment where the Commission considers that reinstatement would be impracticable:  Section 23A(4).

· Where an order for reinstatement or re-employment is made the Commission is able to award an employee lost remuneration between the date of dismissal and the date of reinstatement or re-employment:  Section 23A(5).  This overcomes the problem created by the decision of the Industrial Appeal Court in City of Geraldton v. Cooling (2000) 80 WAIG 5341.  However (subject to mitigation) this means that an employee could receive more than six months remuneration coupled with an order for reinstatement or re-employment.

· Unions now have the right to make an application on behalf of a dismissed employee for an interim order as to reinstatement and remuneration, or in relation to any relevant matter pending the resolution of the unfair dismissal claim:  Section 44(6)(bb)(ii).

· The present twenty eight day limit for lodging an unfair dismissal claim can be extended by the Commission if it considers “that it would be unfair not to do so”:  Section 29(3).  The Commission has already established principles governing applications for extension of time:  Suparta v. Swan Transit Operations Pty Ltd application 135 of 2003 (9 May 2003); Azzalini v. Perth Inflight Catering (2002) 82 WAIG 2992 and Dimitriou v. Energy World Corporation Limited 83 WAIG 1195.

· Employees whose salaries are in excess of $90,000.00 per annum are excluded from bringing a claim for denied contractual benefits or for unfair dismissal in the Commission unless they are employees covered by “an industrial instrument”:  Section 29AA(3), (4) and (5).  These changes have had the effect of causing such “excluded” employees to bring proceedings in the civil courts.
· The definition of “employer” has been extended to include a labour hire agency or group training organisation”  Section 7.  This expanded definition of employer is to be read together with section 23B which now allows orders against third parties to the employment relationship where they are preventing or hindering an employee’s employment, transfer to a particular site, or reinstatement/re-employment.  Issues concerning labour hire agencies and notions of “joint employment” are becoming important:  See Nguyen v. A-N-T Personnel and Thiess Services IRC of NSW No. IRC 3826 of 2002 (3 March 2003) and Morgan v. Kittochside Nominees Pty Ltd (2002) 179 IR 152.

· The Act makes it more difficult for probationary employees who have been employed for less than three months to succeed in an unfair dismissal claim:  Section 23A(2).  However once there is a finding of harsh, oppressive or unfair dismissal there still seems to be no reason why an order for reinstatement/re-employment and/or compensation of up to six months remuneration could not be made.  See Hutchinson v. Cable Sands (WA) Pty Ltd 79 WAIG 951; East Metropolitan Aboriginal Medical Service v. ANF 80 WAIG 3155 and East v. Picton Press Pty Ltd 81 WAIG 1367:  
· Prima facie consistent with the Industrial Appeal Court decision in Hull v. City of Mandurah 100 IR 406 the Commission still has jurisdiction to hear unfair dismissal claims by any WA employee, even if his/her employment is governed by a Federal award, Federal Certified Agreement or Australian Workplace Agreement (“AWA”):  Section 29AA(1) and (2).  However section 152(1A) of the Workplace Relations Act 1996 has been repealed which leaves open further arguments as to inconsistency of laws.  Also see 170LZ(3) (Certified Agreements) and 170VR(3) (AWAs) of the Workplace Relations Act 1996.
5. Other issues including the new limits on appeal rights to the Industrial Appeal Court
· Limited rights to appeal to the Industrial Appeal Court:  Section 90 of the Act.  See the Epath case and the appellant’s grounds of appeal to the Industrial Appeal Court.  To come within the jurisdiction of the Industrial Appeal Court appellants will need to be careful how they characterise their grounds of appeal.
· The Act also seeks to limit any right to seek prerogative relief from the Supreme Court:  Section 34(3) and (4) of the Act.

Is there now an argument for a Federal unitary industrial relations system?

For my part I have reached the conclusion that there are strong arguments for the creation of a Federal unitary system of industrial relations, which of course would involve the State ceding their industrial relations powers to the Commonwealth.

The Federal Workplace Relations Minister has started on that long and arduous trail of creating a Federal unitary system of industrial relations, commencing with unfair dismissal laws.

There are two reasons why I have come to the above conclusion.  The first is a pragmatic one.  Acting for WA based employers wanting to extend their business operations to the rest of Australia I have seen their frustration having to deal with different systems of industrial relations in the States and Territories and at a Commonwealth level.  For instance it is fairly difficult to have a standard employment agreement applying to all employees across Australia because of the different laws.  Even the introduction of AWAs is not always the answer because of the application of the “no disadvantage test” which may involve the use of different awards to satisfy the “no disadvantage test” in each State or Territory.

The second reason is the impact that Federal industrial relations laws seem to have on almost every aspect of WA industrial relations law as discussed earlier in my talk. 

We have had dual appointments and have a combined Commission Registry and there seems to be no commonsense reason why we should not now aim for a single set of industrial relations laws that apply equally to all Australians. 
ALLAN DRAKE-BROCKMAN
25 June 2003
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