[image: image1.png]GADENS

LAWYERS

PERTH

7th Floor

40 St. Georges Terrace
Perth WA 6000
Australia

DX : 131 Perth

Tel : +61 8 9220 4900
Fax : +61 8 9421 1101

info@wa.gadens.com.au




14
[image: image2.png]GADENS

LAWYERS

PERTH

7th Floor

40 St. Georges Terrace
Perth WA 6000
Australia

DX : 131 Perth

Tel : +61 8 9220 4900
Fax : +61 8 9421 1101

info@wa.gadens.com.au






WESTERN AUSTRALIA’S

UNFAIR DISMISSAL LAWS

“A MOVABLE FEAST?”
THE LEGISLATIVE DIMENSION – THE LABOUR RELATIONS REFORM BILL 2002

16 April 2002

Presented by:  
Allan Drake-Brockman, Partner and Head, Gadens National Workplace Relations Practice Group, Gadens Lawyers

1. Introduction

When we met last year at ProBrief, I observed that the scope of the jurisdiction and powers of the Western Australian Industrial Relations Commission in unfair dismissal cases had continued to expand.  My paper last year dealt with some of the aspects of that expansion and then suggested that the time had come for legislative intervention so as to make WA’s unfair dismissal laws more workable and predictable.  

The WA Government has now introduced into Parliament the Labour Relations Reform Bill 2002 which is likely to become law very shortly.  Disappointingly, the proposed changes to the  unfair dismissal laws place further burdens on WA employers.  WA unfair dismissal laws are now diverging away from the direction being adopted with Federal unfair dismissal laws:  See for example the Workplace Relations Amendment (Termination of Employment) Act 2001 No. 100, 2001.  However on the other hand there are some minor reforms introduced in the Labour Relations Reform Bill 2002 which may be welcomed by employers.

2. Overview of Changes to WA’s Unfair Dismissal Laws Proposed by the Labour Relations Reform Bill 2002

I have set out a summary of some of the major changes to unfair dismissal laws contained in the Labour Relations Reform Bill 2002.  They include:

· Reinstatement remains the primary remedy, but in the event of an order for reinstatement strict conditions can be imposed:   S23A(3)

· There is an emphasis on encouraging the Commission to consider re-employment where the Commission considers that reinstatement would be impracticable:  S23A(4).

· Where an order for reinstatement or re-employment is made the Commission will be able to award an employee lost remuneration between the date of dismissal and the date of reinstatement or re-employment: S23A(5).  This overcomes the problem created by the decision of the Industrial Appeal Court in City of Geraldton v Cooling (2000) 80 WAIG 5341.  However this means that an employee could receive more than 6 months remuneration coupled with an order for reinstatement or re-employment.

· Unions will now have the right to make an application on behalf of a dismissed employee for an interim order as to reinstatement and remuneration or in relation to any relevant matter pending the resolution of the unfair dismissal claim:  S44(6)(b)(ii).

· The present 28 day limit for lodging an unfair dismissal claim will be able to be extended by the Commission if it considers “that it would be unfair not to do so”:  S29(3).

· Employees whose salaries are in excess of $90,000.00 per annum will be excluded from bringing a claim for denied contractual benefits or for unfair dismissal in the Commission unless they are employees covered by “an industrial instrument”:  S29AA(3), (4) and (5).  As will be discussed later these changes will have the effect of causing such “excluded” employees to bring proceedings in the civil courts.

· The Bill will allow orders against third parties to the employment relationship where they are preventing or hindering an employee’s employment, transfer to a particular site, or reinstatement/re-employment: S23B.

· The Bill makes it more difficult for probationary employees who have been employed for less than 3 months to succeed in an unfair dismissal claim: S23A(2).  However once there is a finding of harsh, oppressive or unfair dismissal there still seems no reason why an order for reinstatement/re-employment and/or compensation of up to 6 months remuneration could not be made:  See Hutchinson v Cable Sands (WA) Pty Ltd 79 WAIG 951 and East Metropolitan Aboriginal Medical Service v ANF 80 WAIG 3155; and see East v Picton Press Pty Ltd 81 WAIG 1367.

· The Bill tightens enforcement provisions in relation to unfair dismissal orders:  S83B.  For instance where the employer contravenes a reinstatement order the employer can be fined $5,000.00 and receive a daily penalty of $500.00 until the contravention ceases.  In the event that an order for reinstatement or re-employment is revoked the employee is to be paid an amount not to be less than 6 months remuneration and not to exceed 12 months remuneration of the employee:  S83B(7).

· In addition the definition of “employer” has been extended to include a labour hire agency or group training organization:  S7.

· Consistent with the Industrial Appeal Court decision in Hull v City of Mandurah 100 IR 406 the WA Industrial Relations Commission will still have jurisdiction to hear unfair dismissal claims by any WA employee, even if his/her employment is governed by a Federal award, Federal Certified Agreement or Australian Workplace Agreement (AWA”):  See S29AA(1) and (2); but see the Workplace Relations Amendment (Termination of Employment) Act 2001 No. 100, 2001 which repeals S152(1A) of the Workplace Relations Act 1996.

3. Reinstatement/Re-employment and Compensation – The Problem Created by the Decision in City of Geraldton v Cooling Removed

In City of Geraldton v. Cooling (2000) 80 WAIG 5341 there had been an order that the respondent be reinstated by the appellant in his employment as a litter truck driver and it was  ordered in addition that the appellant pay to the respondent a sum equal to the wages he would have earned had he not been dismissed, less the money he had in fact earned since his dismissal.

The City of Geraldton having failed in an appeal to the Full Bench of the Western Australian Industrial Relations Commission appealed to the Industrial Appeal Court and the only ground of appeal pursued was:

“The Western Australian Relations Commission does not have jurisdiction to grant relief to an employee who has been found to have been unfairly dismissed in the form of an order for the reinstatement of the employee’s employment together with an order that the employer pay the employee lost wages caused by the dismissal, they being separate and alternative forms of available relief”.

In what some may have thought was a surprising decision the Industrial Appeal Court held that:

“…, no general power has been conferred upon the Commission to award compensation for damage or injury caused by a harsh, oppressive or unfair dismissal.  Having regard to the terms of Section 23(3)(h), as already indicated, the only orders which may be made by the Commission on a referral of a claim of harsh, oppressive or unfair dismissal are those authorised by Section 23A.  Within that section, on its proper construction, the power to award compensation can only be derived from Section 23A(1)(ba), which is subject to subsections (1a) and (4).  By subsection (1a), the Commission is prohibited from making such an order unless it is satisfied that reinstatement or re-employment of the claimant is impracticable, or the employer has agreed to pay the compensation instead of reinstating or re‑employing the claimant.  Section 23A(3) also carries the implication that an order for reinstatement can co-exist with an order for compensation” per Kennedy J at page 5343.

This result was somewhat ironic given that the Industrial Relations Act 1979 (WA) had been amended to overcome the effect of the decision in Robe River Iron Associates v. The Association of Draughting, Supervisory and Technical Employees of Western Australia (1988) 68 WAIG 11 (Peplar’s case).  In Peplar’s case the Industrial Appeal Court determined that the Commission had no jurisdiction to award a dismissed employee compensation or any other monetry payment except as an incident to an order for reinstatement or re-employment.

In Cooling the Industrial Appeal Court distinguished a long line of cases where orders for reinstatement had included lost wages between the date of dismissal and the date of reinstatement.

As Kennedy J put it at page 5344:

“In my opinion, there can be no basis for arguing that an order for compensation for loss or injury caused by a dismissal may be made as an ‘ancillary or incidental order’ ‘or giving effect to any order made under Section 23A(1)’.  Although in the Kwinana Construction Group Pty Ltd case (1954) 34 WAIG 51, Jackson P referred to lost wages as an incidental matter, he was dealing with quite different legislative provisions.  The powers of the court in that case were extremely broad and the order was made pursuant to the general power to determine industrial matters and disputes.  It was not made under an ‘incidental power’ in the legislation.  Section 23A(1)(ba) is a specific provision covering claims for compensation, for loss or injury caused by the dismissal.  Claims for compensation for wages lost following dismissal come within that provision and are subject to the restrictions imposed by Section 23A.  Those restrictions cannot be avoided by resorting to the more general provisions in Section 23A(1).”

The effect of the decision in Cooling makes an order for reinstatement a much less attractive outcome for a claimant.

The Labour Relations Reform Bill 2002 overcomes the problem created by the decision in Cooling, but in turn probably creates a further potential problem for employers.

When enacted S23A(3), (4) and (5) will provide:

“S23A.
Powers of Commission on claims of unfair dismissal …

(3)
The Commission may order the employer to reinstate the employee to the employee’s former position on conditions at least as favourable as the conditions on which the employee was employed immediately before dismissal.

(4)
If the Commission considers that reinstatement would be impracticable, the Commission may order the employer to re-employ the employee in another position that the Commission considers –


(a)
the employer has available; and


(b)
is suitable.

(5)
The Commission may, in addition to making an order under subsection (3) or (4), make either or both of the following orders –

(a)
an order it considers necessary to maintain the continuity of the employee’s employment;

(b)
an order to the employer to pay to the employee the remuneration lost, or likely to have been lost, by the employee because of the dismissal.

Reinstatement remains the primary remedy.  In the event of an order for reinstatement strict conditions can be imposed:  S23A(3).

There is an emphasis on encouraging the Commission to consider re-employment where the Commission considers that reinstatement would be impracticable: S23A(4).

Where an order for reinstatement or re-employment is made the Commission will be able to award an employee lost remuneration (or remuneration likely to have been lost) between the date of dismissal and the date of reinstatement or re-employment:  S23A(5)(d).  While overcoming the problem created by the decision in Cooling this could mean that where a case is not finally decided until more than 6 months after the date of dismissal, an employee could receive more than 6 months remuneration coupled with the order for reinstatement or re-employment.  This is likely to encourage some claimants to press for an order for reinstatement or re-employment when otherwise they may have not done so.  It will be interesting to see how the jurisdiction develops in this regard.

4. Interim Orders in Unfair Dismissal Cases

When the provisions of the Labour Relations Reform Bill 2002 are enacted Unions will have the specific right to make an application on behalf of a dismissed employee for an interim order as to reinstatement and remuneration or in relation to any relevant matter pending the resolution of the unfair dismissal claim:  S44(6)(bb)(ii).

S44(6)(bb)(ii) provides:

“with respect to industrial matters …

(ii)
without limiting paragraph (b) or subparagraph (i) of this paragraph, in the case of a claim of harsh, oppressive or unfair dismissal of an employee, make any interim order the Commission thinks appropriate in the circumstances pending resolution of the claim;”

Clearly this is a very broad provision which could allow for an interim order reinstating the employee or in the case of an employee who was serving out a period of notice of termination an interim order preventing the employer from removing the employee from his/her employment at the end of the period of notice of termination.

There is little guidance as to what principles will be applied in making interim orders but in previous cases in the Commission the Commission has applied the principles for granting interim injunctive relief when considering making interim orders:  See Brown v SSTU 69 WAIG 1390.  It will be interesting to see what principles the Commission applies to the making of interim orders under S44(6)(bb)(ii) and the extent to which the Unions use those provisions.  I am sure it is something that employers are looking at with a certain degree of apprehension.

5. Employees Whose Salaries are in Excess of $90,000.00 per annum and who are not covered by industrial instruments

The Labour Relations Reform Bill 2002 will exclude employees whose salaries are in excess of $90,000.00 per annum from bringing claims for denied contractual benefits or for unfair dismissal in the Commission unless they are employees covered by an “industrial instrument”:  S29AA(3), (4) and (5).

S29AA(5) provides that an “industrial instrument” means – 

(a)
an award;

(b)
an order of the Commission under this Act that is not an order prescribed by regulations made by the Governor for the purposes of this section;

(c)
an industrial agreement;

(d)
an employer – employee agreement; or

(e)
a workplace agreement.

The new provisions refer to “salary”.  There is no definition of “salary” in the Act.  Remuneration is wider in meaning than “wages” or “salary”  The word “remuneration”, as it is currently used in S23A(4) of the Act, includes salary or wages, commission, superannuation, or contributions, the cost of providing a car and non monetary benefits generally:  See Capewell v Cadbury Schweppes Australia Ltd 78 WAIG 299 and Bogunovich v Bayside Western Australia Pty Ltd 78 WAIG 8.

By way of a passing observation employers may be reluctant to have employer/employee agreements with employees whose salaries are in excess of $90,000.00 per annum and are not otherwise covered by an “industrial instrument”.  Although “excluded” employees will still be able to bring proceedings in the civil courts for damages for wrongful dismissal.  The most obvious type of claim will be where there is no provision in the contract of employment dealing with notice of termination and the employee is seeking damages by way of a payment in lieu of an implied term of the contract of employment that there be reasonable notice of termination.  In the fullness of time there may be some District and Supreme Court judges wondering why such employment claims were not left to the jurisdiction of a specialist employment tribunal such as the WA Industrial Relations Commission.

6. Hull v City of Mandurah – WA’s Unfair Dismissal Laws Cover all WA Employees?

As a result of the decision of the Industrial Appeal Court in Hull v City of Mandurah 100 IR 406 the jurisdiction of the WA Industrial Relations Commission to hear unfair dismissal claims by all WA employees was confirmed, even where their employment was governed by Federal awards, Federal certified agreements or Australian Workplace Agreements (“AWA’s”).

Hull was an appeal from a decision of the Full Bench of the WA Industrial Relations Commission given on 24 June 1999, whereby the Full Bench allowed an appeal against a judgment of  Kenner C dismissing the claim of the respondent, Mr Hull, for unfair dismissal.

In Hull, the appellant was a municipality which employed the respondent as a truck driver under a Federal award, the Municipal Employees (Western Australia) Award 1982, to which the appellant was a named party.  On 27 March 1998, the respondent was summarily dismissed from his employment after a fight with another employee at a work site.  On 23 April 1998, the respondent filed a notice of application in the Western Australian Industrial Relations Commission under Section 29 of the Industrial Relations Act 1979 (WA) for orders pursuant to Section 23A of the Act.  In the application, the respondent pleaded that his dismissal was “harsh, oppressive and unfair” and he sought to be reinstated.

There were primarily three arguments in the appeal:

1. That the Industrial Relations Act 1979 (WA) (“the Act”) only extended to employees whose employment was regulated within the “State Industrial Relations System” and thereby excluded employees covered by Federal Awards;

2. That the terms of the Federal Award were inconsistent with the terms of the Act in relation to harsh, oppressive or unfair dismissal pursuant to Section 109 of the Commonwealth Constitution and were accordingly invalid to the extent of that inconsistency; and

3. That the terms of the Act in relation to harsh, oppressive or unfair dismissal were inconsistent with the terms of the Workplace Relations Act 1996 (Cth) relating to unfair dismissal, for the purposes of Section 109 and were therefore invalid to the extent of that inconsistency.

The Industrial Appeal Court rejected each of those arguments.

A “direct” or an “indirect” inconsistency argument may still arguably be available in circumstances where a Federal certified agreement or AWA contained prescriptive procedures dealing with termination and unfair dismissal.  At the time of the Hull decision such an argument was not available where there was a Federal Award.  This is so because the content of Federal Awards are limited to allowable Award matters pursuant to Section 89A of the Workplace Relations Act 1996 (Cth).  As Anderson J observed in Hull at page 4322 

“unfair dismissal is not in terms included in the list of allowable Award matters although one of the matters included in the list of allowable Award matters is ‘notice of termination’ (See 89A (2)(n)).  Nor would unfair dismissal appear to meet the criteria of exceptional matter in Section 89A(7).”

As a result of the decision in Hull,  the vast majority of unfair dismissal cases in Western Australia are now being heard in the WA Industrial Relations Commission.

Certainly prima facie consistently with the Industrial Appeal Court decision in Hull the WA Industrial Relations Commission will still have jurisdiction to hear unfair dismissal claims by any WA employee, even if his/her employment is governed by a Federal award, Federal certified agreement or Australian Workplace Agreement (“AWA”):  See S29AA(1) and (2).

However in deciding that there was no inconsistency in Hull Anderson J thought that S152(1A) of the Workplace Relations Act 1996 as it then operated was decisive.  At the material time, it provided that:

“If a State law provides protection for an employee against harsh, unjust or unreasonable termination of employment (however described in the law), subsection (1) is not intended to affect the provisions of that law that provide that protection, so far as those provisions are able to operate concurrently with the award.”
S152(1A) of the Workplace Relations Act 1996 has now been repealed:  See the Workplace Relations Amendment (Termination of Employment) Act 2001 No 100: 2001.

Even though S152(1A) of the Workplace Relations Act 1996 could only deal with “indirect” inconsistency for the reasons eloquently set out by Anderson J at 413, with the repeal of S152(1A) there is now a risk that there will be arguments concerning “indirect” and even “direct” inconsistency between Federal awards and the State unfair dismissal laws:  Also see the decision of McKechnie J in Hull at 415-419.

7. The Six Month Rule Still Does Not Apply

In the past, employers may have been comfortable in the view that if they did dismiss an employee, then the maximum they would be obliged to pay would be six months’ remuneration by way of compensation, less any amount the employer had paid at the time of termination by way of notice, redundancy or severance payment, or any ex gratia or other payment.

However, for two reasons, this is still not necessarily the position:

1. In the cases of Bogunovich v. Bayside Western Australia Pty Ltd 79 WAIG 8, Capewell v. Cadbury Schweppes Australia Ltd 78 WAIG 299, Tranchita v. Wavemaster International Pty Ltd 79 WAIG 1886 and Gilmore v Cecil Bros Ltd, 76 WAIG 4434 and other cases Full Benches of the WA Industrial Relations Commission have assessed loss for the purposes of compensation by essentially applying common law principles for assessing damage and only after they have assessed the employee’s total loss would they then apply the statutory cap of six months’ remuneration by way of compensation for unfair dismissal.  This may mean that a dismissed employee could conceivably receive the maximum six months’ remuneration by way of compensation, even though at dismissal the employer had paid to the employee a substantial payment.

2. In Gilmore v. Cecil Bros Ltd 78 WAIG 1099, the Industrial Appeal Court held that it was open to the Commission to pay a dismissed employee up to six months’ remuneration by way of compensation, even though the employer had made a substantial payment to the employee at the time of his dismissal.  In that case, Mr Gilmore was given a cheque for $92,160.92 at the time of his dismissal.  This sum included twelve months’ net after tax salary, plus a payment to cover the amount of an “annual leave entitlement”.  Nonetheless the Commission proceeded to award Mr Gilmore an additional two months’ remuneration by way of compensation for unfair dismissal. 

As Anderson J put it at page 1102 in Gilmore:

“I am not persuaded the order made by Commissioner Beech was made in excess of jurisdiction.  The amount ordered to be paid did not ‘exceed six months’ remuneration of the claimant’ and could not be made to do so by notionally adding it to the amount of the termination pay made voluntarily by the employer.

The primary submission made on behalf of the employer was that if the payment by the employer had fully compensated Mr Gilmore for any loss or injury caused by the dismissal, there was simply no proper basis for the Commissioner to make a compensation order.  Putting that another way, the employer’s voluntary payment of what amounted to twelve months’ salary in lieu of notice removed the basis for any proper conclusion that Mr Gilmore had suffered loss or injury.

I am not persuaded that there has been any error of law Commissioner Beech and the Full Bench expressly adverted to the payment made by the employer and expressly acknowledged that it was a circumstance to be taken into account in the exercise of discretion whether to make an order for compensation under the subsection.  It is clear that the power to make an order under the subsection was not precluded by the events which had happened.  The fact that an employer has made a generous termination payment does not preclude the Commission exercising its discretion under the subsection to make an award of compensation for loss or injury in a case where the dismissal was unfair.  Hence, the discretion to make an order remained and it is a very wide discretion.  I am not persuaded that it has shown to have miscarried merely because a large termination payment had already been made by the employer.  Whilst that payment may have been sufficient to satisfy Mr Gilmore’s common law entitlement, had he been able to show that he was wrongfully dismissed, that does not mean that nothing is left on which to properly exercise a discretion to order compensation under the subsection”.
The approach of the Full Benches in Bogunovich and the other cases in assessing loss has been contradicted by differently constituted Full Benches of the WA Industrial Relations Commission:  See Smith v. CDM Australia Pty Ltd 78 WAIG 307 and Simons v. Ismail Holdings Pty Ltd  78 WAIG at 2332.

In those cases the majority refused to follow a prescriptive approach to the assessment of loss and the awarding of compensation and instead pointed out that the Commission had a “very wide discretion” in awarding compensation.

As Commissioner Gregor observed in the Simons case at page 2336:

“The lack of a mandatory direction to award compensation allows the Commission to exercise a discretion to make an award of compensation for loss or injury in a case where the dismissal was unfair.  This is the same sort of wide discretion which has existed since the Cliffs case 58 WAIG 1067 and 58 WAIG 486.  Recently in Gilmore v. Cecil Bros Pty Ltd 78 WAIG 1099 at 1102 the Industrial Appeal Court confirmed that  it is a very wide discretion.

In my view the Act creates an obligation upon the Commission to decide in each case whether an order for compensation should be made and if it does then it has a very wide discretion in fixing compensation.  That is consonant with the commands in Section 26 of the Act.  In my view the provisions of Section 23(1) do not displace the obligation upon the Commission to apply the commands of Section 26 of the Act when dealing with orders for compensation.  What the Commission is required to do is assess what the claimant’s loss or injury is, and that is a discretionary function; but it is not to award more than the cap which is set out in Section 23A(4).  On my understanding of the 1995 amendments, the intention of the Legislature was that the fundamental approach to the fixing of compensation which had been adopted for many years in the Commission would not change but as a matter of public policy it was not appropriate that the Commission be unfettered in fixing the quantum.  It fixed a reasonable upper limit the equivalent to six months’ remuneration of the claimant”. 

Clearly, the Commission can exercise its discretion to take into account any payments made to the employer at the time of dismissal.  However, in light of Bogunovich, Gilmore and the other cases, an employer may be reluctant to make a substantial payment at the time of termination if there is a risk the payment will not be taken into account to discount the quantum of any subsequent award of compensation for unfair dismissal by the Commission.

8. Conclusion

The Labour Relations Reform Bill 2002 has added a further dimension to WA’s unfair dismissal laws.  There are some highlights:

· The problem created by the decision in City of Geraldton v Cooling has been overcome, but in turn it has created a further potential problem for employers.  Where an order for reinstatement or re-employment is made the Commission will be able to award an employee lost remuneration (or remuneration likely to have been lost) between the date of dismissal and the date of reinstatement or re-employment.

· Unions will have the specific right to make an application on behalf of a dismissed employee for an interim order as to reinstatement and remuneration or in relation to any relevant matter pending the resolution of the unfair dismissal claim.  This will give rise to the development of principles to be applied in making such interim orders. 

· The Labour Relations Reform Bill 2002 will exclude employees with salaries in excess of $90,000.00 per annum from bringing claims for denied contractual benefits or for unfair dismissal in the Commission unless they are employees covered by an “industrial instrument”.  Such excluded employees are likely to bring proceedings in the civil courts for damages for wrongful dismissal.

We await the enactment of the Labour Relations Reform Bill 2002, perhaps with a certain amount of apprehension, but certainly safe in the knowledge that the WA unfair dismissal laws will be even more complex and onerous for WA employers (and employees on a salary in excess of $90,000.00 per annum) than they were before the Bill’s passage through Parliament.

ALLAN DRAKE-BROCKMAN
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