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1. iNTRODUCTION
1.1 Labour Relations Reform Act 2002

The Labour Relations Reform Act introduces significant changes to industrial relations laws in Western Australia.  

The provisions of the Labour Relations Reform Act 2002 dealing with enterprise bargaining came into operation on 1 August 2002.

Parts 2 and 3 of the Labour Relations Reform Act 2002 dealing with individual agreements (both workplace agreements and employer-employee agreements) came into operation later on 15 September 2002.

There are a vast number of changes that occur under the new legislation ranging from changes to unfair dismissal laws, amendments to right of entry and the abolition of pre-strike ballots.  In this paper we will be focusing on the following areas of change:

· the phasing out of workplace agreements;

· the introduction of employer-employee agreements; and

· changes to enterprise bargaining introducing for the first time the concept of “good faith” bargaining.

The Labour Relations Reform Act amends a variety of different statutes in Western Australia including the Industrial Relations Act 1979, the Minimum Conditions of Employment Act 1993 and the Workplace Agreements Act 1993.

Employers in Western Australia particularly those who have utilised State Workplace Agreements will now need to consider whether they wish to continue in the State’s industrial relations system or look to the Federal system.  To make that assessment it is necessary to look at the content and effect of the changes brought about by the Labour Relations Reform Act.

2. What is happening now?

2.1 State Workplace Agreements

Registered workplace agreements are going to be gradually phased out over a period of between 6 – 12 months.  Workplace agreements that are unregistered ceased to have effect from 15 September 2002.  

2.2 Employer-Employee Agreements (“EEAs”)

These are the new individual agreements between a single employer and a single employee.

2.3 Enterprise Bargaining

The two major changes which the Labour Relations Reform Act makes to enterprise bargaining is:

· the introduction of the concept of “good faith” bargaining which parties must adhere to when engaged in enterprise bargaining; and

· the power given to the Western Australian Industrial Relations Commission (‘the Commission”) to make an enterprise order if the parties cannot reach agreement.

3. workplace agreements

3.1 All Workplace Agreements are to be Abolished

The Workplace Agreements Act 1993 (“WAA”) will cease to operate on 15 September 2003
.

From 15 September 2002 employers and employees are no longer able to make either individual or collective workplace agreements
.

The date upon which a workplace agreement ceases to have effect varies depending upon when it was made and whether it was registered as set out below:

(a) Unregistered 
workplace agreements ceased to have effect from15 September 2002
.  This includes unregistered collective workplace agreements
 as well as individual workplace agreements.

(b) Workplace agreements registered on or after 22 March 2001 will continue in force for a further 6 months from 15 September 2002.  However: 

· if the contract of employment is terminated; or

· the workplace agreement is cancelled by agreement of the parties; or

· there is an expiry date in the workplace agreement 

earlier than the 15 March 2003, then the workplace agreement will cease to have effect on that earlier date
. 

(c) If a workplace agreement had already expired on 15 September 2002, but the parties have made a different arrangement governing the terms of employment
, then that arrangement will continue in force for a further 6 months from 15 September 2002
.

(d) A workplace agreement registered prior to 22 March 2001 which was still in effect on 15 September 2002 will continue to have effect for a further year from the 15 September 2002.  However: 

· if the contract of employment is terminated; or

· the workplace agreement is cancelled by agreement of the parties; or

· there is an expiry date in the workplace agreement 

earlier than 15 September 2003, then the workplace agreement will cease to have effect on that earlier date
.

3.2 What happens when a Workplace Agreement ceases to have effect?

Once a workplace agreement ceases to have effect it becomes subject to a contract of employment comprising:

· the terms of the workplace agreement; and

· the terms of any pre-existing contract of employment (that had been in existence together with the workplace agreement)
.  

If there was no pre-existing contract of employment, then the terms of the workplace agreement would form the entire contract of employment at the point the workplace agreement expires.

The contract of employment that results from a workplace agreement no longer being operative, is to be treated in the same way as a contract of employment that is ordinarily made by an employer and an employee, and as such it can be varied or terminated
.

But it is important to note that any common law contract is subject to the terms of any State award, industrial agreement, order or employer-employee agreement.  If there is an applicable State award, industrial agreement, order or employer-employee agreement governing the employment relationship, then the employee will be paid at the higher rate whether it be in the contract of employment or one of the other industrial instruments
.

If there is a collective workplace agreement in force then once it ceases to have effect, each employee becomes party to an individual contract on the same terms as discussed above
.  So there is no reversion to a collective contract of employment, only a number of individual contracts.

Workplace agreements were not required to comply with the no-disadvantage test which applies to employer-employee agreements (discussed later in this paper in more detail).  However, they will have to comply with any enhanced provisions of the Minimum Conditions of Employment Act 1993
.

3.3 Employees covered by a federal award 

Importantly, once a workplace agreement ceases to have effect, if the employer is a party to a federal award then that federal award prevails over any state award to cover the employment relationship
.

3.4 Obligation to keep employee records

Employers should be aware that the duty to retain an employee’s records for a period of seven years continues even after a workplace agreement ceases to be effective
.  Similarly former employees have the right to inspect their records even though they may no longer be a party to the workplace agreement
.

4. employer-employee agreements (“EEAs”) 

4.1 Introduction

Employer-employee agreements (“EEAs”) are designed to replace State Workplace Agreements.  However they are quite different in content and effect as compared to Workplace Agreements.

4.2 General Information

An EEA can deal with any industrial matter including post-employment matters
.  

Whilst in operation an EEA prevents any applicable award from applying.  If there is a contract of employment already in existence between the employer and employee, then the EEA is taken to form part of that contract of employment.  But if the terms of the EEA are inconsistent with the terms of the contract of employment, then the terms of the EEA prevail
.
It is important to note that an EEA cannot be made if there is a State industrial agreement in place which extends to that employee
.

An EEA cannot be varied once signed
, except when it is necessary to enable the EEA to be revised so that it is in order for registration.  An EEA can however be cancelled by agreement of the parties or by the termination of the contract of employment
.

EEAs are to be public documents
.  The only information which is to be kept private is the employee’s name, address and any information the Commission has deemed to be exempt from inspection by the public.  However, public sector employees do not have the right to keep their name and exemptions by the Commission kept private
.  

If you are an employer making an EEA with a person with a mental disability then bear in mind that Division 9 of the IR Act sets out laws governing EEAs for persons with mental disabilities
.  A mental disability is defined in the IR Act as an intellectual disability, a psychiatric condition, an acquired brain injury or dementia.

The term of an EEA cannot be longer than three years.

4.3 Bargaining Agents

An employer and employee can appoint (in writing) a bargaining agent to act on his/her behalf.  The bargaining agent can be appointed to act in relation to the negotiation and making of an EEA, the registration of an EEA, the cancellation of an EEA or in relation to any dispute, question or difficulty that arises (or may arise) during the employment relationship
.

Any person can be appointed as a bargaining agent, including a State union.  The services of a bargaining agent can be terminated at any time upon notice in writing
.  

Any employer, employee or representative who:

· refuses to recognise a bargaining agent of the other party;

· or who coerces or induces the other party to appoint, not appoint or terminate the services of a bargaining agent

could face a civil penalty of $5,000 (for employers, employer organisations or unions) or $1,000 (for individual employees, or in any other case) and/or be ordered to carry out or stop some action to prevent further contravention of the matter in issue.

4.4 Form of an EEA

An EEA must be in the following form:

· be in writing
;

· name the parties to it
;

· state whether the employment is full-time, part-time or casual
;

· be signed by the employer and the employee (or his/her representative)
;

· if an employee is younger than 18 be signed by a person legally responsible for him/her
;

· if an employee has a mental disability be signed by a representative of that employee

· can be signed by an authorised officer of a body corporate and does not require a company seal
;

· all signatures must be witnessed
.

4.5 No-Disadvantage Test 

The no-disadvantage test requires that an EEA must not disadvantage employees in comparison to the State award (or comparable State award).  There is also the power under the IR Act to extend this to include orders to be prescribed by the Regulations (which means in essence that the legislature can add other orders as it sees fit in the future).  

Under the no-disadvantage test the Registrar must be satisfied that on balance an employee under an EEA does not have a reduction in his/her overall entitlements as compared to the relevant award or order.  Monetary and non-monetary benefits must be taken into account.  Awards often contain non-monetary benefits.  Non-monetary benefits may include such benefits as study leave or meal breaks
.

An EEA will not pass the no disadvantage test if it gives an employer the power to unilaterally change any term or condition of the EEA which would result in a reduction in the overall entitlements of the employee. 

For the purpose of the no-disadvantage test, an employer who is unsure of award coverage can write to the Registrar of the Commission in order to ascertain which award or comparable award (if any) applies
.

It will be the responsibility of the Registrar of the Commission to determine whether an EEA passes the no-disadvantage test.  The Commission is required to set principles and guidelines for the Registrar and officers of the Commission
 to follow when applying the test.  The Commission in Court Session has already issued the guidelines
.

4.6 Obligation to Provide Certain Documents to Employees

In order for an EEA to be registered the employer must have provided the employee with a copy of the proposed EEA, an information statement and any award (or summary of the award approved by the Registrar) or relevant order that will cover the employment relationship if the EEA doesn’t take effect
.  

These documents should have been provided to a new employee 5 days prior to the EEA being signed, and to an existing employee 14 days prior to the EEA being signed
.

On 19 August 2002 the Industrial Relations (EEA Information Statement) Order 2002 was made by the Registrar of the Commission.  Schedule 1 of the Order sets out the EEA Information Statement (attached).  The information statement includes information on a number of different matters such as the effect of the EEA (for example preventing an award from applying), the employee’s right to have a bargaining agent, the requirement not to engage in prohibited conduct (discussed in greater detail at paragraph 4.9) and information on the commencement and expiry of an EEA
.

4.7 Registration of an EEA

The registration requirements for an EEA are cumbersome.  Before an EEA is registered it must meet the following requirements
: 

· it must pass the no-disadvantage test; 

· it must have conditions that are no less favourable than those under the Minimum Condition of Employment Act 1993 (MCE Act);

· there must be no industrial agreement that covers the employment relationship;

· it must comply with the formal requirements for an EEA (as discussed previously at paragraph 4.3); 

· it must include an expiry date (of not more than 3 years from commencement);

· it must provide for the resolution of disputes;

· if the person is under 18 years of age, then the EEA must be signed by a parent or other person legally responsible for the day to day care of the employee and witnessed by someone over 18;

· the employer must have provided the employee with a copy of the proposed EEA, an information statement and any award/relevant order;

· the employment, transfer or promotion of an employee must not be conditional on the signing of the EEA
;

· no party must have been threatened or intimidated into signing the EEA;

· each party must understand his/her rights under the EEA and genuinely wish to have it registered.

The procedural requirements for the lodgement of EEAs for registration are set out in Part 5 of the Industrial Relations (Employer-employee Agreements) Regulations 2002.  They are onerous.

An EEA with a new employee can take effect when it has been signed and witnessed by all parties, and the employee has commenced work
.  However, it must be lodged for registration within 21 days of being signed and witnessed, otherwise the EEA automatically terminates and ceases to have effect
.  An EEA with an existing employee must be  registered in order to have effect
.  

It is the Registrar (or an officer of the Commission) who must determine whether an EEA is in order for registration
.  The Registrar has the power to meet with the parties and obtain information from them in the way he/she thinks appropriate for the purpose of being satisfied that the EEA is in order for registration.  Parties (or their bargaining agent) can make submissions to the Registrar to try and show that the EEA is in order
.  If the Registrar finds that there are certain deficiencies in the EEA which prevent it from being able to be registered then he/she must give notice of this to the parties
.  The parties to the EEA will then have an opportunity to rectify any problems with the EEA by submitting a revised EEA
.  

Once registered the Registrar must provide a copy of the EEA to all parties
.  If registration is refused then either party can lodge an appeal against the decision at the Commission, but they must do so within 14 days of receiving notice of the refusal
.

What happens to the employment conditions of a new employee if an EEA is not lodged within the registration period, or registration is refused?  Any relevant provision of an award, industrial agreement or order will apply to the employee and cover his/her employment.  If there is no relevant award/industrial agreement/order then the employment becomes subject to a contract of employment containing the same provisions as those of the EEA that has not been registered (except the sections setting out the term of the EEA and the EEA dispute provisions which are not included)
. 

The contract can be varied or terminated as if it were a common law contract
 

4.8 Disputes

An EEA must include provisions to deal with the resolution of any question, dispute or difficulty that arises out of or during the course of the employment relationship
.

The EEA dispute provisions must
:

· provide for the appointment of an arbitrator.  The arbitrator can be a particular individual or it can be the Commission
.  The EEA does not have to name a particular arbitrator as long as it sets out how the arbitrator is to be appointed should a question, dispute or difficulty arise;

· state the manner in which the referral to an arbitrator is to be made;

· require the parties to make a genuine attempt to settle any question, dispute or difficulty;

· comply with any requirements prescribed by the regulations as to the process to be followed when a dispute arises, or any time limits that must be adhered to throughout the process.  Part 3 of the Industrial Relations (Employer-employee Agreements) Regulations 2002 sets out extensive requirements for EEA dispute provisions
; and

· specify who will bear the costs of any arbitration.

Schedule 3 of the Industrial Relations (Employer-employee Agreements) Regulations 2002 sets out Model EEA dispute provisions that parties can use when drafting a dispute provision in an EEA.

If one party alleges that there has been a failure to comply with any time limits required when a dispute arises, then that party can make an application to the Commission.  The Commission can dismiss the application if it believes there is no foundation to the allegation.  Also if it believes that there has been a time delay in resolving a dispute then the Commission has the power to determine the dispute in issue (even if it is not the named arbitrator in the EEA)
.

When making a decision about a question, dispute or difficulty an arbitrator has the power to do the following
:

(a) determine the meaning or effect of the EEA;

(b) order a party to do a specified thing;

(c) order a party to cease any specified activity;

(d) make any other determination or order necessary to resolve the dispute as quickly as possible.

(e) refuse to make an order or determination if he/she considers the application to be vexatious or lacking in substance. 

A determination or order of an arbitrator is final and not subject to appeal.  The arbitrator must give written reasons for his/her decision
.  Any decision made by the arbitrator must be consistent with the terms of the EEA (and any contract of employment).

The employer and employee the subject of the arbitration, must comply with any decision of the arbitrator unless they both agree that they do not want to give effect to it (this must be done in writing).  

If a party fails to comply with an order of an arbitrator then the other party can seek enforcement in the Industrial Magistrate’s Court.  This could result in a caution, a fine of up to $2,000 or the matter being dismissed.  In addition to a fine there can be an order preventing any further contravention of the EEA
.  

Where two or more employees have a dispute with the same employer involving similar issues and those employees have similar provisions in their EEAs dealing with disputes, then the employees can agree to the arbitrator dealing with all of the matters at the same time (subject to the arbitrator’s consent to do so)
. 

Note: The power to enforce an EEA still lies with the Industrial Magistrate, the arbitrator does not have that power.  The arbitrator only has the power to determine a question, dispute or difficulty that arises from or in relation to the employment relationship
.

4.9 Expiry or Termination of an EEA

An EEA must set out an expiry day, which cannot be more than 3 years after the commencement of the agreement
.  

If an EEA expires, then this in itself will not terminate the contract of employment between the employer and the employee
.  

Upon expiry of an EEA, any relevant provision of an award, industrial agreement or order will apply to the employee and cover his/her employment.  If there are no such relevant provisions in an award/industrial agreement/order then the employment becomes subject to a contract of employment containing the same provisions as those of the EEA that has not been registered (except the sections setting out the term of the EEA and the EEA dispute provisions which are not included)
.  

The parties can at anytime cancel an EEA by making an agreement in writing to do so from a particular date
.
Termination of a contract of employment of an employee also terminates any EEA in force
.

4.10 Prohibited Conduct 

Under the new provisions of the IR Act certain conduct in relation to EEAs is prohibited.  Parties who breach these provisions face varying penalties depending upon the breach that has been committed.  The following is a list of prohibited conduct and the consequences of each breach:

(a) Employment, or a promotion or transfer in employment cannot be made conditional upon entering into an EEA
.  

(b) Neither party is permitted to mislead, threaten or intimidate another party (or representative) to persuade them to enter into an EEA, cancel an EEA or add or delete provisions of an EEA
.  

(c) Employers should be aware that when they advertise a new job, they cannot state or intimate that the employment relationship is to be covered by an EEA
.

Breaches of paragraphs (a) –(c) above could result in civil penalties of up to $5,000 for employers, employer associations or unions, and up to $1,000 for individual employees and representatives.  In addition, or in the alternative the Industrial Magistrate can make orders for the purpose of preventing further contravention.  If these are not complied with then penalties of $5,000 AND $500 daily can be ordered by the Industrial Magistrate’s Court
.  Civil penalty provisions are dealt with by the Industrial Magistrate’s Court.  For civil penalties to be awarded the contravention must be proven on the balance of probabilities
. 

These penalties can also apply to breaches of paragraphs (d) and (e) discussed below.  There are also additional penalties (discussed below) which can be ordered by the Industrial Magistrate’s Court for a breach of paragraphs (d) or (e)
.

(d) When:

(i) an employer offers to employ a person under an EEA; or 

(ii) an employer offers to promote or transfer an employee with his/her continued employment to be covered by an EEA then the employer must offer the (prospective) employee the option of 

· being covered by any relevant award;

· being covered by any applicable enterprise order; or

· being covered by a contract of employment on the same terms as the EEA (but without the terms which in the EEA would specify the length of the EEA or the EEA dispute provisions) if there is no applicable award or enterprise order. 

The Industrial Magistrate can order the employer to offer these choices if they have not done so.  Non-compliance with an order that an employer offer alternative choices to an employee (or prospective employee) could result in an employer facing unlimited fines of up to $5,000 AND $500 daily
.

(e) Employers are not permitted to do any of the following
:

(i) dismiss an employee;

(ii) alter an employee’s position to her/her disadvantage;

(iii) refuse promotion or the transfer of an employee; or

(iv) otherwise cause the employee detriment in relation to his/her employment

for refusing to enter into an EEA, for refusing to enter into an EEA containing provisions specified by the other party, or refusing to cancel an EEA.  

In any proceedings where an employee claims that an employer has contravened the Industrial Relations laws by dismissing or otherwise disadvantaging an employee for refusing to enter into an EEA or cancel an EEA, the burden of proof lies upon the employer to demonstrate that he/she did not act unlawfully
.

Note: that an EEA itself can provide for promotional or transfer opportunities, but a promotion or transfer cannot be made conditional upon an EEA being signed
.

If an employee is dismissed under ground (i) above, the court has the power to order reinstatement of a dismissed employee and/or award compensation.  If one of the other grounds mentioned above (ii-iv) have been contravened, the court can order an employer to pay compensation of up to $5,000 (or any amount prescribed by the regulations)
.

Note: that in the case of dismissals, the limit of compensation remains capped at 6 months of the employee’s remuneration.  

An employee who is dismissed on the basis of refusing to enter into an EEA or cancellation agreement of an EEA and who receives compensation, cannot receive compensation again if making an unfair dismissal claim.  

In addition the Industrial Magistrate can make orders for the purpose of preventing further contravention.  If these are not complied with penalties of $5,000 AND $500 daily can be ordered by the Industrial Magistrate’s Court.

4.11 Keeping of Employment Records under an EEA

Under the WA IR Act employers are required to keep the following employment records for employees covered by an industrial instrument which includes an EEA
:

(a)
the employee’s name and if less than 21 years old, date of birth;

(b) the date the employee commenced employment;

(c) 
the applicable EEA;

(d) the hours worked by the employee, including the employee’s start and finishing times, details of work breaks including meal breaks and the period(s) for which the employee was paid; 

(e)
the employee’s position together with the gross and net amounts paid to the employee and all deductions and reasons for them for each pay period;

(f)
all leave taken by the employee whether paid, partly paid or unpaid;

(g)
such details as are necessary for the calculation of entitlements to long service leave;

(h)
such details as are necessary to show compliance with any entitlements or benefits under the employer-employee agreement;

(i)
matters prescribed by regulations.

It is also necessary to check the EEA to ensure that there are no additional requirements that need to be complied with
.

In WA employers are required to keep employee records for a period of 7 years from when they are made.  This obligation continues even after termination of the employment
.

Failure to keep records for a period of 7 years could result in the employer facing penalties of up to $5,000
.

4.12 Access to Records and Right of Entry for Employees covered by EEAs

Authorised Union Representatives

The secretary of a union can apply to the Registrar to have a person he/she nominates to become an authorised representative.  

Authorised union representatives have the right to enter any premises where there are employees who are, or are eligible to become, members of the union.  Authorised union representatives can enter premises for the following reasons:

(a) to have discussions with employees; and

(b) to investigate breaches of various legislation and industrial instruments.

Right of Entry for Discussions with Employees

An authorised union representative can enter a workplace during working hours for the purpose of holding discussions with employees.  The employer must give at least 24 hours written notice of his/her intention to enter the workplace to do so, unless an award, order or industrial agreement specifies a different period of notice, in which case 24 hours notice does not need to be given.

Right of Entry to Investigate Breaches

An authorised union representative can enter premises for the purposes of investigating any suspected breach of an EEA, or to investigate a suspected breach of legislation including the Industrial Relations Act, the Minimum Conditions of Employment Act, the Long Service Leave Act, the Occupational Safety and Health Act and the Labour Relations Reform Act which affects any relevant employee.  

An authorised union representative who suspects a breach can inspect (and if applicable take copies of):

· any employment records or other documents related to the suspected breach; and 

· any work, material, machinery or appliance related to the suspected breach.

An authorised union representative can only investigate a suspected breach of an EEA if the employee who is covered by an EEA has given his/her written permission for the authorised union representative to do so. 

An authorised union representative will not be granted access to the production of an employment record of an employee who is covered by an EEA, if the employee has made a written request to the employer that the record not be available for inspection.  The employee can withdraw this request at anytime.

Authorised union representatives must show their authority to an occupier if requested to do so.  An authorised union representative is only permitted to enter the premises during working hours (or alternatively at a mutually convenient time and place).  In addition they must give at least 24 hours written notice to an employer for the production of employment records or other documents kept on the premises (and 48 hours notice if the records are not kept on the premises).  The Commission has the power to waive this requirement.
4.13 Power to Obtain information from people covered by EEAs

The Registrar (or delegate of the Registrar) and an arbitrator acting under an EEA dispute provision also have powers regarding right of entry and inspection
.

The Registrar and arbitrator have wide ranging powers including the right of entry and inspection.  They have the power to:

· require any person to produce a book, document or record at a time and place specified in a written notice to that person;

· inspect any book, document or record produced;

· enter any relevant workplace;

· send a notice in writing requiring the attendance of any person at a specified time and place;

· require any person to take an oath or information;

· put questions to a person which they are required to answer; and 

· take statements and receive affidavits.

A person who hinders the Registrar or arbitrator in the exercise of his/her powers faces a penalty of up to $2,000.

A person can however refuse to comply with any request by a Registrar or arbitrator which would involve disclosing legally privileged information.

4.14 Enforcement of an EEA

The named employer and employee (or a representative of the employee) to an EEA, can apply to the Industrial Magistrate’s Court to have the EEA enforced if the other party is not complying with it.  An industrial inspector and the Registrar/Deputy Registrar of the Commission can also do so.  

The Industrial Magistrate can issue a caution, impose a  fine of up to $2,000 or dismiss the application.  In addition to a fine there can be an order preventing any further contravention of the EEA.  If a person does not comply with an order of the Industrial Magistrate in these terms then the Industrial Magistrate can impose a penalty of up to $5,000 and a daily fine of $500.

The Industrial Magistrate also has the power to make interim orders pending a decision.
  

5. enterprise bargaining 

5.1 Introduction

One of the objects of the new industrial laws is  to promote collective bargaining over individual agreements
.  An employee cannot make an individual employer-employee agreement if there is a collective industrial agreement in place, thus favouring collective agreements.

5.2 State Industrial Agreements

An industrial agreement with respect to any industrial matter or for the prevention or resolution under the Industrial Relations Act of disputes, disagreements, or questions relating thereto may be made between an organisation or association of employees and any employer or organisation or association of employers
.  

As a result of the amendments effected by the Labour Relations Reform Act 2002 an industrial agreement may apply to a single enterprise or more than a single enterprise
.

An industrial agreement applies to more than a single enterprise if it applies to:-

more than one business, project or undertaking; or

the activities carried on by more than one public authority
.

To the extent that an industrial agreement is contrary to or inconsistent with a State award, the industrial agreement prevails unless the industrial agreement expressly provides otherwise
.  

The Commission cannot register an industrial agreement to which an organisation or association or employees is a party, unless the employees who will be bound by the industrial agreement upon registration are members of, or eligible to be members, of that organisation or association.

The process leading to the making of industrial agreements is now underpinned by new provisions relating to enterprise bargaining.

5.3 Enterprise Bargaining

The process for enterprise bargaining is as follows:

(a) Bargaining can be initiated by an employer, an employer organisation or a union
.  

(b) The initiator needs to give the other party (or parties - if there is more than one relevant union or employer) written notice of their intention to bargain for an industrial agreement (“IA”).  The notice must refer to the following
:

(i) the types of employment to be covered by the agreement;

(ii) the area in which the agreement is to operate;

(iii) the intended parties to the agreement; and

(iv) any other matter stipulated in regulations.

(c) A union cannot effect service upon an employer organisation such as the Chamber of Commerce and Industry unless they have given their consent for this to happen
.  If the employer organisation has not given its consent then the union will be required to serve each employer individually
.

(d) This notice can be given at any time, but if there is already a relevant IA in place, then bargaining cannot be initiated earlier than 90 days prior to the expiry of the IA
.  

(e) Section 42(7) of the Industrial Relations Act suggests that the parties can negotiate an enterprise agreement outside of the framework provided for “good faith” bargaining if they choose to do so.  

(f) Upon receiving notice, the other party must advise within 21 days whether they wish to bargain.  Note this can be extended by a further 7 days upon application to the Commission
. 

Note: the legislation uses the word “may” not the word “must”, however the 21 day time limit can only be extended by the Commission so there is the intimation that it is obligatory.

(g) If there are to be more than 2 parties involved in the bargaining process, then they should all bargain together.  The only exception to this would be if one of the parties applied to the Commission seeking a direction that the parties negotiate separately
.

(h) Negotiating parties can appoint a bargaining agent to act on their behalf but must notify the other party (parties) of this in writing.  This appointment can be terminated at any time
.

(i) If the party that has been given notice does not want to bargain, and advises that this is the case, or alternatively does not respond to the notice, then the Commission has the power to make an enterprise order (see below at paragraph 5.3).  

(j) If the parties agree to bargain then there is a duty on the negotiating parties to follow certain principles during the bargaining process and bargain in “good faith”:  Bargaining in “good faith” requires the parties to
:

(i) state and explain their positions on matters at issue;

(ii) meet at reasonable times and places;

(iii) disclose all relevant and necessary information;

(iv) bargain genuinely, act honestly and openly, and not capriciously add or withdraw items for bargaining;

(v) recognise bargaining agents and provide reasonable facilities to unions to allow them to carry out their functions; and

(vi) adhere to agreed outcomes.

(k) Bargaining ends when the parties reach an agreement or the Commission declares that the bargaining has ended between the negotiating parties
.

(l) The Commission has the power to create a code of “good faith” bargaining”.
.

Further Important Matters connected with “Good Faith” Bargaining
Strikes may constitute a breach of the duty to bargain in good faith depending upon the circumstances
.

The duty to bargain in good faith does not require the negotiating parties to agree to the inclusion or exclusion of any matter in the IA.  Nor is there an obligation upon the parties to enter into an IA
.

The Commission has conciliation and arbitration powers to assist the bargaining parties in resolving any disputes.  The Commission can make orders and give directions to facilitate the process and to ensure the negotiating parties bargain in good faith.  This includes the power to make orders that the negotiating parties refrain from doing any particular thing
.

Where the parties reach agreement on some but not all of the provisions of a proposed IA, then the parties can apply to the Commission to have the IA registered, with the proviso that the Commission can then make orders as to specific matters that the parties have been unable to reach agreement upon.  Those provisions can then be included in the IA pursuant to any order made
.  

Note: It is important to bear in mind that the orders made by the Commission are final, and there will be no ability for the parties to appeal if they are unhappy with the provisions inserted by the Commission.

5.4 Industrial Agreements

In order to be registered an industrial agreement must contain
:

· a nominal expiry date (no later than 3 years from its commencement);

· any orders made by the Commission (upon an application by the parties to the Commission to make orders on matters not agreed between the parties); and

· an estimate of the number of employees who will be bound by the agreement.
Industrial Agreements can be made for a maximum period of 3 years, but unlike EEAs they continue in force after their expiry until a new IA or award is made.

A union can only be a named party to an industrial agreement if the employees bound by the agreement are members, or eligible to become members of that particular union
.

5.5 Enterprise Orders

What is an enterprise order?

An enterprise order is similar to an award which has been arbitrated by the Commission.  It can provide for any matter which was raised (or would ordinarily be raised) by the parties when negotiating an IA and which the Commission considers is fair and reasonable in the circumstances.  

Upon application to the Commission an enterprise order can be made in the following two situations:

(a) If one of the parties fails to respond within 21 days of receiving notice of the intention of another party to bargain or gives notice of a refusal to bargain
; or

(b) If the parties have engaged in bargaining but have failed to reach an agreement and there does not appear to be any reasonable prospect of them doing so (and the Commission has declared this to be the case) 
.

In both situations referred to above a party who wants to make an application for an enterprise order should do so within 21 days of either:

· having received no response in the prescribed time to an initiation of bargaining, or 

· the Commission declaring that the there’s no reasonable prospect of the parties reaching agreement

as the case may be
. 

An employer organisation cannot directly make an application to the Commission for an enterprise order.  The application can however be made by an employer who is a member of the employer organisation
.

The Commission can still conciliate at this stage to determine if the parties can come to an agreement without an enterprise order being made
.

Enterprise orders can be for a term of 2 years, and continue to apply upon expiration until a new IA, enterprise order or award has been made to substitute it
.

An enterprise order remains in force for its entire term, unless all parties covered by the order apply to the Commission to register an industrial agreement
.  

An enterprise order cannot be varied unless all parties consent to the variation
.

To the extent of any inconsistency an enterprise order prevails over any award or IA
.

6. wHERE TO NOW?

This is not the place to enter into a detailed comparative analysis of the new provisions of the WA Industrial Relations Act and the Federal Workplace Relations Act.

However even a cursory analysis reveals the superiority of the Federal Workplace Relations Act.

The Federal Act provides a reasonable balance between collective bargaining through certified agreements, and individual agreements through Australian Workplace Agreements.  The enterprise bargaining provisions underpinning the making of Federal certified agreements are modern and have proved to be reasonably effective.  For those employers and employees who wish to enter into individual agreements, Australian Workplace Agreements provide a fair, flexible and quite effective means for so doing.

Unfortunately the new State laws seem to fall well short of the mark.  As described in this paper employer-employee agreements have replaced State workplace agreements, but they are significantly different.  Employer-employee agreements are prescriptive, apply an inflexible no-disadvantage test and involve a cumbersome and prolonged registration process.  The State’s new enterprise bargaining laws confuse modern enterprise bargaining with old fashion arbitration, although in fairness they do not require that a no-disadvantage test be applied.  

Employers in Western Australia particularly those who have utilised State workplace agreements will now need to consider entry to the Federal industrial relations system.  

Because of the limits on Federal powers contained in the Australian Constitution some employers will be unable to access the Federal industrial relations system and will need to make the best of the State’s industrial relations system.  

Australian Workplace Agreements (“AWAs”)
Many WA employers are now looking to AWAs in particular.  

AWAs are basically individual agreements between employers and employees, although there is scope for collective AWAs.  To make an AWA, an employer must be a “constitutional corporation”, ie. a foreign, trading or financial corporation.  Once made an AWA will override State awards, State industrial agreements and Federal awards.  An AWA must pass a “no disadvantage” test (“NDT”), which means, the agreement must not disadvantage an employee in comparison to the terms and conditions provided to that employee if they are employed under an award that covers their employment.  However the NDT can be applied flexibly.  For instance if an employee prefers to work a flexible spread of hours and weekends, the payment of penalty rates which would otherwise apply can be modified as part of a manageable flat rate of pay.

It will inevitably take several months before we can fully appreciate all of the implications that the new legislative changes will have upon the employment relationship.

DISCLAIMER

This publication is provided by Gadens Lawyers to its clients and correspondents for their information.  It represents a brief summary of the law applicable as at 15 November 2002 and should not be relied on as a definitive or complete statement of the relevant laws.

� Section 4A of the WAA. And see Labour Relations Reform Act 2002, No 20 of 2002, op 15 September 2002, Gazette 6 September 2002 p.4487


� Section 4B of the WAA


� Sections 4E and 4G of the WAA


� Section 4G of the WAA


� Section 4C of the WAA


� See repealed section 19(4) of the WAA


� Section 4D of the WAA


� Section 4F of the WAA


� Section 4H(3) and (4) of the WAA


� Section 4H(5) of the WAA


� Section 4H(8) of the WAA


� Section 4H(4) of the WAA


� See paragraphs 56 and 59 of the Labour Relations Reform Bill 2002 Explanatory Memorandum.


� See  section 152 of the Workplace Relations Act 1996


� Section 103 of Part 3, Division 3 of the transitional provisions for the expiry of the Workplace Agreements Act 1993 


� Section 104 of Part 3, Division 3 of the transitional provisions for the expiry of the Workplace Agreements Act 1993


� Section 97UB of the Industrial Relations Act 1979 (WA) (“IR Act”) 


� Section 97UE of the IR Act.  See also paragraph 8 of the Labour Relations Reform Bill 2002 Explanatory Memorandum.


� Section 97UF of the IR Act.  The exception to this is when the industrial agreement does not contain supported wage provisions , and if the employment was arranged through an entity that provides employment services for people with disabilities.  


� Section 97UU of the IR Act


� Sections 97UV and 97UW of the IR Act


� Upon payment of the prescribed fee any person will be able to inspect an EEA (except for protected information) – see sections 97WC –97WF of the IR Act.  But see also Part 6 of the Industrial Relations (Employer-employee Agreements) Regulations 2002.


� See sections 97WB – 97WF of the IR Act.  


� Sections 97WR to 97XW of the IR Act.


� Section 97UJ(1) of the IR Act


� Section 97UJ(2) and (3)


� Section 97UL of the IR Act 


� Section 97UL of the IR Act 


� Section 97UL of the IR Act 


� Section 97UL of the IR Act 


� Section 97UM(2) of the IR Act


� Section 97UD of the IR Act


� Section 97UL(2) of the IR Act


� Sections 97UL(3) and 97UM(3) of the IR Act 


� See paragraph 29 of the Labour Relations Reform Bill 2002 Explanatory Memorandum


� Section 97VT of the IR Act


� Section 97VY of the IR Act


� See Guidelines and Principles for the Registrar to follow in determining whether an Employer Employee Agreement (EEA) passes the No Disadvantage Test (NDT), Section 97VX – Commission in Court Session 14 August 2002.


� See sections 97UG, 97UH and 97UI of the IR Act


� Section 97UG(4) of the IR Act


� See section 97UI of the IR Act.  And see generally sections 97UG and 97UH of the IR Act.


� Schedule 4 of the IR Act


� The only exception to this is if there is no award or IA that contains provisions re wages for people with disabilities, and if the employment was arranged through an entity that provides employment services for people with disabilities– see schedule 4 (2) of the IR Act.


� See sections 97UQ and 97UL of the IR Act


� Sections 97UY and 97UZ of the IR Act


� Section 97UR of the IR Act


� Section 97VB of the IR Act


� Section 97VC of the IR Act


� Section 97VD of the IR Act


� Section 97VE of the IR Act


� Section 97VL of the IR Act


� Section 97VM of the IR Act


� Sections 97VA and 97VK of the IR Act and paragraph 21 of the Labour Relations Reform Bill 2002 Explanatory Memorandum


� Section 97VA(2) of the IR Act


� Section 97UN of the IR Act


� Sections 97UO and 97UP of the IR Act


�Section 97U- If the employee is a government officer then the Commission refers to the Commission constituted by a Public Service Arbitrator.  If the employee is employed as a railway officer, then the Commission refers to the Commission constituted by the Railways Classification Board.  In the case of all other employees the Commission refers to the Commission constituted by a Commissioner.


� Division 1, Part 3 of the Industrial Relations (Employer-employee Agreements) Regulations 2002


� Section 97WK of the IR Act


� Section 97WN of the IR Act


� Section 97WO(a) and (b) of the IR Act


� See sections 97WP and 83 of the IR Act


� Section 97WL of the IR Act


� Section 97UN(2) of the IR Act


� Section 97US(1) of the IR Act


� Section 97US(2) of the IR Act


� Section 97UT of the IR Act


� Section 97UV of the IR Act


� Section 97UW of the IR Act


� Section 97XZ of the IR Act - The only exception is if the employment is being arranged by an employment service for people with disabilities and there is no award/enterprise order/IA that provides for wages for people with disabilities related to the employee’s productive capacity - see section 97YA of the IR Act.


� Sections 97YD and 97YE of the IR Act


� Section 97Y of the IR Act


� Section 97XY and 83E of the IR Act


� See paragraph 47 of the Labour Relations Reform Bill 2002 Explanatory Memorandum


� Section 97XY of the IR Act


� Section 97YC of the IR Act 


� Section 97YF of the IR Act


� Section 97YH of the IR Act


� See paragraph 45 of the Labour Relations Reform Bill 2002 Explanatory Memorandum


� Section 97YG of the IR Act


� Section 49D(2) of the IR Act


�Section 49D(2)(h) of the IR Act


�Section 49D(3) of the IR Act


�Sections 49F and 83E of the IR Act 


� Section 49H of the IR Act


� Section 49I of the IR Act


� See sections 97VC ,97WM and schedule 5 of the IR Act


� Section 83(7) of the IR Act


� Section 6(ad) of the IR Act


� Section 41(1) of the IR Act


� Section 41(1a) of the IR Act


� Section 41(1b) of the IR Act


� Section 41(9) of the IR Act


� Section 42(1) of the IR Act


� Section 42(3) of the IR Act


� Section 42(2) of the IR Act


� See paragraph 110 of the Labour Relations Reform Bill 2002 Explanatory Memorandum.


� Sections 42(4) and 42(5) of the IR Act


� Sections 42A(1) and 42A(2) of the IR Act


� Section 42(6) of the IR Act


� See  sections 42B(4), 42B(5) and 42B(6)


� Section 42B(2) of the IR Act


� Section 42L of the IR Act


� Section 42C of the IR Act


� Section 42B(3) of the IR Act


� Section 42D of the IR Act


� Section 42E of the IR Act


� Section 42G of the IR Act


� Section 41A(1) of the IR Act


� Section 41A(2) of the IR Act


� Section 42I(1)(b) of the IR Act


� See sections 42H and 42I(1)(a) of the IR Act


� Section 42I(3) of the IR Act


� Section 42I(2) of the IR Act and paragraph 123 of Labour Relations Reform Bill 2002 Explanatory Memorandum


� Section 42I(4) of the IR Act


� Section 42K(7) of the IR Act


� Section 42K(5) of the IR Act


� Section 42K(3) of the IR Act


� Section 42J(3) of the IR Act





[image: image2.png]


[image: image3.jpg]


[image: image4.png]


_939131354.doc
[image: image1.png]






