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Introduction

Giving the opening speech is the hardest job there is at any conference, especially when one speaks before a distinguished judge such as Justice Munro.     However, the two Rons  are obviously orchestrating this event like rock concert promoters.  They know that opening acts or warmup bands do two things:  first, they lower expectations so the main act sounds good by comparison, and second, by delaying the time when the star comes on stage they heighten anticipation and give everyone lots of time to get in the mood, if you catch my euphemism.    

In fact, giving an opening speech on Labour Law in  the New Economy  is a  bit like performing a particularly lugubrious piece by Wagner just before the Rolling Stones come on stage.   I will be singing in an incomprehensible  foreign language - Canadian English - which doesn’t translate easily into the earthy idioms of  Australian labour law and industrial relations; I will be focussing more on the new economy histrionics and  less on the legal story line than you might be expecting; and  finally,  like Wagner’s,  my  style runs to the apocalyptic.    

But now that you have been warned, the moment has arrived for me to just get on with it.  Here is my message in a nutshell:   In the context of the new economy, labour law -  the law we teach and practice, the law we dispense in our courts and labour tribunals - that labour law is becoming less and less relevant; it applies to fewer and fewer people;  it attracts less and less attention from scholars; it makes less and less impact in the world.  In other words, we have to ask ourselves the question: will the new economy mean the demise of labour law as we know it? 

This is not such a silly question as we all wish it was.  After all, labour law exists not  in a vacuum, but in an intellectual, social and political context defined by our political economy, by the theory and practice of industrial relations and by legal theory and the legal system in the larger sense.  As I will try to show, each of these formative influences on labour law is itself undergoing radical change in the new economy. The inevitable consequence, I will argue, is a transformation of the assumptions, values, norms, processes and institutions of labour law in countries all over the world.  

Let me make my point by taking you on a ten minute round-the-world tour of political economy, industrial relations and law.   

Political economy

Political economy first.    We are living in an era dominated by neo-liberal ideas, by globalization and by profound changes in technology.  None of the above is congenial to the health of labour law as we have known it.   On the contrary, the political economy of the postwar democracies, which we regard as the natural habitat of labour law, has been seriously degraded.    Essentially, neo liberalism tells us that the market - not the state - will produce the best economic results and the most freedom, that we should reduce state expenditures, lower taxes, reduce or eliminate social regulation, and expose ourselves to the discipline of competition domestically and internationally.      

International competition is, of course, another name for globalization.  However, as things are turning out, globalization is not about competition at all; it is about an increased concentration of wealth, knowledge and power in a smaller and smaller number of larger and larger corporations, based in a very few countries.  There are all kinds of statistics floating around: seven people control corporate assets exceeding the collective wealth of 135 countries; the top 70 corporations account for 70% of global trade and so forth.   We don’t have to play tricks with numbers to make the point: globalized markets do not lead inevitably to globalized wealth.     Today we not only live in a world of winners and losers; we live in a world where the gap between them is growing rather than shrinking. 

A word about technology  next, which is of course both a cause and an effect of globalization.  Information technology, especially, has prompted the emergence of a new techno-economic paradigm, which is a pretentious way to describe the radical changes we have experienced in communications and in the production and distribution of goods and services.   This new paradigm is as evident domestically as it is in the global sphere.   

What does this all mean for labour law?     On the one hand, you could say that it means very little in the strict, technical legal sense.   Nothing in this list of plagues and locusts necessarily means that a single word must change in a single statute, that the pearls that fall from the lips of judges and the pens of professors are any less precious than they were twenty or thirty years ago.  You could say that; but if nothing else, Australia’s experience during the 1990s shows that you would be missing the point.    

Here is the point.    With neo liberalism comes the end of Keynesian strategies to control the business cycle and maintain full employment; comes deregulation of the labour market; comes dramatic reductions in public employment; comes a scarcity of administrative and judicial resources to enforce those labour laws which remain on the books; comes the weakening of the social safety net for workers who are displaced by economic restructuring or disabled by injury or old age.   With globalization comes legal constraints on the regulatory power of states; comes an “exit option” for capital, which discourages states from using their remaining power to protect workers; comes the restructuring of domestic economies which displace workers from industries which are not competitive internationally; comes changes in corporate governance structures which consolidate power centrally and reduce the influence and affluence of local managers and business elites.   And with technological change comes flexibilization and insecurity for workers and managers alike; comes the shrinking and redeployment of the industrial workforce; comes the rise of the service sector with its extreme dichotomies of good and bad jobs; comes the erosion of the union movement, which was built upon a model of employment which is rapidly ceasing to exist. 

And now, I’m sure, you will agree: this has a lot to do with labour law.   Yes, there will still be labour legislation, and some of it will resemble what we have had for years.  But there will be an erosion of workers’ rights, an extension of management prerogatives, an abandonment of labour law’s historic project of somehow evening out the equation of labour and management power.  Yes, there will still be labour departments and labour tribunals and labour lawyers.  But labour departments will have smaller budgets and less staff to inspect workplaces or resolve disputes; labour tribunals will have less powers and fewer judges; and labour lawyers - those who act for workers and unions - will have fewer, less affluent, less aggressive and  more insecure clients, while those who work for employers and executives will find themselves increasingly concerned with international rather than domestic law.     

So much for political economy and its effects on labour law.    When I turn to industrial relations, you will not be surprised to hear more doom and gloom.  In fact, I’m sure you would be surprised to hear anything else.    

Industrial relations

At least during the decades following 1945 - and in Australia’s case, well before 1914 - most advanced industrialized states had become committed to one or more of four main industrial relations strategies: treating labour as an important social partner in some version of welfare capitalism; reinforcing the countervailing power of unions so they could defend themselves against more predatory forms of capitalism; making labour a stakeholder in socialist or social democratic societies; and conferring legal entitlements and constitutional rights on workers and their organizations.     Four perfectly acceptable theories, four successful strategies; four very workable bodies of law.. But by the 1970s and 1980s,  each began to falter as result of the changes in political economy and technology, which I summarized a moment ago; as a result of resistance by employers who either had  never accepted labour’s rights, as in North America, or had been so battered by globalization, as in Australia, that they adopted a new attitude of intransigence;  and as  result of the disenchantment by many of the principal architects and beneficiaries of the old system.  The result, as noted,  has  been a considerable erosion of all strategies which sought to advance the interests of workers, and to provide them with something resembling justice in societies in which primary economic power is in the hands of  capital.    The result of this erosion, I want to argue next, has been a sort of hiatus in industrial relations theory.   

Industrial Relations Theory

That hiatus occupies the space previously filled by collective bargaining. Collective bargaining,  it was once thought, would lead to industrial citizenship: workers would have the same rights in the workplace as they enjoyed elsewhere in civil society.  But the ideal of industrial citizenship has all but given up the ghost, and its operational manifestation,  collective bargaining, has been placed on life support.  How did this happen?   

Critical scholars suggest that the legal regulation of  collective bargaining de-radicalized  the labour movement, weakened its militancy and solidarity and stripped it of its power.   Chicago-school economists maintain that collective bargaining makes labour markets inefficient with the costs being borne by  the rest of society. Institutional economists link  the decline of collective bargaining to the changing  nature of work:  unionization was strongest in manufacturing, transportation and mining; when employment in these sectors began to decline, and the service sector began to grow, collective bargaining was doomed.   Demographers and historians emphasize that certain groups had historically been ignored by unions - women especially; as these groups  loomed larger in the labour force, they sought their own salvation in identity politics, rather than class-based movements such as labour.  Political scientists note the dissolution of centre-left coalitions from which unions in many countries derived legitimacy and crucial political support.  And finally, lawyers and sociologists emphasize the use of legal strategies by employers and governments in order to frustrate union organization and wreck collective bargaining systems.  

Whatever the cause, there is considerable consensus on the crucial point: collective bargaining for two generations was central to industrial relations theory in North America; but it is no longer. Yes of course: it persists in remnants of the old manufacturing sector; and it has expanded into the public sector and to some privileged groups of service workers such as academics, engineers, airline pilots and professional athletes.  No, rigor mortis has not quite set in; we can still detect a few vital signs in the American, British and especially Canadian labour movements.    But one would have to say that collective bargaining is no longer the big idea which animates intellectuals, policy makers, the public or  even unionized workers. 

If not industrial citizenship, if not collective bargaining, what big idea now animates industrial relations theorizing?   One might say that it is human resource management, an idea well-suited to a new economy driven by investment in ideas, in technology,  and  in human capital.  However, all too often, “human resources” is just convenient short-hand for two hard truths: that worker empowerment and social justice are off the agenda, and that the only real issue is what mix of coercion and co-optation will produce maximum productivity gains and minimum interference with management prerogatives. 

Law

So once again, we have to ask what all this has to do with labour law?   And once again, I hope, the response is obvious.   Labour law does not run off solar energy;  it draws power from an industrial relations system or HR system . Labour law rules are seen to be legitimate, labour law institutions are seen to be useful, only if they are perceived to serve the needs of the industrial relations system in which they are embedded.  Such a perception no longer exists, however.  There are serious divergences between human resources or industrial relations theory, on the one hand, and labour law theory on the other.   Labour law values justice, human resources theory values efficiency; labour law seeks to ensure rising standards and greater security for workers, human resources theory promotes flexibilization and productivity; labour law empowers workers, human resources theory empowers capital.   Because of these divergences, then, labour law is seen by many people not to be legitimate, and its institutions are said to have outlived their usefulness.   To return to my main point: there is no “big idea” on the horizon of industrial relations or human resources theory which seems likely to resuscitate or replace collective bargaining,  or breath new life into labour law. 

By way of consolation to my fellow labour lawyers in the audience,  I do want to say that labour law is in the same fix as the rest of law:  it is in crisis;  it has lost contact with the real world; it has come unstuck from its own intellectual and ideological underpinnings. Or more accurately,  while  there is an apparent boom in law - in the law of constitutions, judges, parliaments and lawyers -  there is also a growing body of evidence and theory which shows law to be often unfair and frequently ineffective, with the result that law is losing its moral authority and practical powers.  

 It is true that labour law has exploded in some ways: unjust dismissal actions by professionals and executives have proliferated; brilliant new arrangements have displaced boring old  employment contracts, such as working for welfare or running a consulting business from your kitchen table; and complicated new schemes have been introduced to limit workers’ rights and reduce union power.  And it is also true that unions in some countries have developed new constitutional claims, new litigation strategies, new legislative projects.   But the more we codify, the more we complexify, the more we constitutionalize labour law, the more we become aware that it cannot meet our expectations.  Law, as it turns out, cannot call states to account for their regressive economic policies, force recalcitrant corporations to treat their workers decently, or curb the disruptive tendencies of marginalised  workers who can see no way to defend  themselves except by resorting to direct social action.    

Moreover, social science research is presenting us with a bewildering series of narratives which force us to think quite differently about labour law.  I will summarize just a few recent findings: there is the story of how employment and corporate lawyers and human resource consultants invented a crisis of liability for wrongful dismissal, then invented contractual cures for the crisis, and thereby created a major boom in employment law which was very much to their own benefit. Or another story: how customs and other indigenous systems of ordering organize life on the shop floor often in disregard of or opposition to the requirements of formal law and management decrees. Or a third, about how “in the shadow of the law” symbiotic relationships, relationships of mutual dependency,  emerge amongst people who are supposed to be adversaries, such as employers on the one side and union representatives and safety inspectors on the other. Or a fourth: about how courts and tribunals in many countries have failed to enforce health and safety laws or protect workers’ fundamental rights.  These narratives are deeply disturbing because they suggest that we have a fundamental disjuncture between our existing labour law and the industrial relations system and political economy within which it is lodged.   

Conclusion:  the future of labour law in the new economy

There:  I warned you I would be apocalyptic.  But apocalypses don’t play well as a warm up for either the Rolling Stones or distinguished judges.  I am going to have to change my tune.   For my last number,  then,  I am going to introduce you to some new economy music, a little foretaste of the labour law of the future.  

The shape of the new labour law, I predict, will be glimpsed first within the interstices of  the global economy.  That, after all, is where the significance of  many important developments first became evident - collective bargaining and  Keynesian economics in earlier times,  neo liberalism and  information technology more recently.  

The first component of the new global labour law system comprises international treaties and conventions, especially the ILO.  Obviously, these have a direct juridical effect only on countries that sign them - which includes most leading economies other than the United States.  However, the United States has been arguing for some time that countries which violate “core labour standards” should be denied membership in the World Trade Organization, in which the United States is very much the dominant player.  If the United States persist in this position,  and if it succeeds in making compliance a condition of WTO membership, these labour standards will cover not only the obvious suspects - the less developed nations - but, just possibly, the United States itself. In fact, at least one scholar argues that core labour standards have already become part of customary international law, adherence to which is already a condition of  WTO  membership.  

Moreover,  the United States is a member of NAFTA and has signed the so-called “labour side accord”, the North American Agreement on Labour Cooperation - the NAALC.  This agreement commits each NAFTA partner to adhere to its own labour laws; it establishes a dispute resolution process to ensure compliance; and it allows that process to be accessed not only by the other governments, but by their aggrieved citizens.    Here, then, we see a beginning - a very modest beginning - of a new treaty-based regime of labour law which reaches across national boundaries, which may be able to change the way in which national labour law is administered, and which may significantly change the industrial relations dynamic of the countries bound by it. 

A third example is the Treaty of Rome which established the European Union, by far the world’s most elaborate and effective transnational regime.   So far, the EU has not developed a significant body of collective labour law.  However, its legislation does deal with workplace discrimination, plant closings, redundancies and Works Councils.  If and when a more general regime of collective labour law grows up alongside EU competition, consumer and agricultural law,  the idea that globalization and regional economic integration may transform national labour law may seem more plausible.  

The dissemination of “best practices” is another process through which global labour law may develop.  This is essentially the optimistic version of my earlier pessimistic argument that labour law has been degraded by globalization.   The optimistic version begins with the proposition that best practices are indispensable for success in knowledge-based economies, which depend on human capital.   It is well-established that many countries contribute to a virtuous circle in which ideas about management, work and law originated in one country, are exported and re-engineered abroad, and ultimately returned to challenge and then change conventional  thinking in their country of origin. Seniority, quality circles and flexible production are all cases in point.  Such a virtuous circle may well  shape labour practices in the global economy in the future, as  the major  trading economies compete with each other, learn from each other, imitate each other’s successes and avoid each other’s mistakes.   If this is true, the dissemination of “best practices” will likely proceed both by way of borrowings amongst national legal systems, and by way of non-legislated changes in company philosophy and shopfloor practice.  

Third, global labour law is being constructed by management in the form of corporate voluntary codes of conduct.  Growing numbers of these codes are being adopted by individual corporations and trade associations voluntarily, in response to the urgings of national governments and international bodies, or under pressure from labour unions and social movements.  Although they are often called “voluntary” codes, to distinguish them from legislated codes, many of them have been forced on unwilling corporations seeking to avoid strikes, boycotts, embargoes, or political and legal sanctions.  And in fact, some people feel they should be voluntary no longer: scholars have proposed that codes and their administration should be made transparent and their enforcement “ratcheted” ever-upward through exposure to market sanctions; and here in  Australia, a  Senator several years ago proposed a law to force corporations doing business abroad to adopt and implement codes of conduct.  

Of course, codes vary in many respects.  Most are purely internal and can be activated - if at all - only by the corporation’s own compliance officer.  Only a few carry the imprimatur of third parties, provide for independent monitoring or are enforceable through neutral complaints bodies.   Likewise, they differ in their content and coverage.   Some offer specific guarantees of what I earlier called “core labour rights”, and even of a so-called “living wage”; others amount to no more than a vague promise of good intentions.  Some extend to all domestic and foreign suppliers and subsidiaries of global corporations; others only to their core operations.  Many are no more than words on paper; others have produced at least modest changes in employment conditions.  In short, one would never mistake codes for effective labour legislation.   But then, the same can be said of some Acts of Parliament.  

Finally, corporations are not the only actors shaping global labour law.    Unions are making a modest contribution too - national unions, international labour bodies such as the so-called “trade secretariats”, and ad hoc union alliances built around specific disputes.  True, union efforts to build solidarity across national boundaries have not been very successful, but in a few celebrated cases, unions have been able to win battles, if not actual wars.   Employers have been forced to abandon plant closings or compensate redundant workers, improve wages and working conditions, recognize unions and respect local health and safety standards.   These successes owe much to support from the new actors in the global economy: social movements which mobilize women, consumers, university students, religious communities, environmentalists, aboriginal peoples, human rights groups, and anti-poverty and anti-child labour activists.  These movements, operating in both advanced and developing countries, have been able to arouse public indignation against abusive labour practices which, in turn, forces retailers, investors and governments to bring pressure to bear on offending employers.  

Of course it is difficult to imagine that governments, unions, corporations and social movements will be somehow be able to create and administer a system of global labour law by pasting together a collage of treaties and conventions, best practices, corporate codes, ad hoc settlements and the vestigial remnants of national legislation.   It is even more foolhardy to predict that such a loose, disjointed  system will one day displace national systems, rooted in local cultures and enacted by local legislatures.  But that, let’s recall, is pretty much how we constructed our “old” system of labour law.  Virtually all of its institutions, all of its norms and  procedures, were tried and tested long before they were enacted into law.   That is why I argue that it is just possible that in these episodes of rule-making and dispute resolution, scattered across the global economy, we may be glimpsing the future of labour law, no less than its past.  

Of course, history will not repeat itself in every particular.  For some time to come,  our systems of industrial relations and labour law will remain in a fluid state. Many distinctions now familiar to labour lawyers will become blurred: distinctions between labour law and other bodies of law such as human rights and trade law;  between law, moral obligation, rules and custom; between employees and non-employees; between unions and other groups representing workers; between lawful and unlawful subjects of bargaining; between lawful and unlawful forms of economic pressure; and between rights disputes and interest disputes.    To reiterate: we are not going to easily translate into the global sphere two hundred years’ experience  of embedding labour rights in complex legal language and making them enforceable through elaborate administrative and judicial proceedings. 

So, I predict, global labour law and national labour law are going to be unclear, unfinished, and some would say, un-legal.   I will not try to persuade this audience that this is a step forward; but perhaps we can all take solace in the fact that this lack of clarity is going to give everyone - lawyers, IR/HR specialists, unionists, social activists - a great creative opportunity.   Vague standards in treaties or corporate codes will have to be translated into specific rights and duties which can be claimed and responded to by workers and employers.  Techniques will have to be found to give legal form and effect to understandings and practices which are not formally part of state law.   Home-country remedies will have to be invented to protect workers against blatant abuse abroad.  Protections will have to be developed so that employers with a decent respect for labour standards can go about their business free from harassment by strikes, boycotts or trade sanctions.  And finally, much of this work will have to be performed  in forums where labour lawyers now seldom appear, such as WTO tribunals or complaints offices unilaterally established by employers or well-meaning intermediaries.     

Much of this work, but not all: in part, global labour law is going to be made where domestic labour law is made today - in national legislatures, courts and tribunals.  This is inevitable, because like charity,  global labour relations often begin at home.  However, while goods leave home, and work leaves home, and sometimes people leave home, law generally does not.  So will labour disputes be decided under the law of the company’s home jurisdiction, or under the law of the place where the dispute occurs?   In order to resolve this choice of law dilemma, we will have to develop some new international conflicts of labour law rules which, sooner or later, will  have to be standardized and accepted by most countries, as they are in other branches of the conflicts of laws.  Depending on how the conflicts rules sort themselves out, some countries - those whose companies are active in the global economy - are likely to become net exporters of labour law; and others - those who have enterprise zones, for example, and those trying to gain access to valuable global markets  - are likely to become net importers.    In the mid-term, this imbalance between importers and exporters of labour law may lead to some informal convergence amongst national labour law systems.  In the long term, it may lead to proposals to formally harmonize labour law through treaties or conventions, such as those which now govern intellectual property or the carriage of goods by sea.  

But only in the very long term: by then,  the Rolling Stones will be back for another farewell tour, and some other warm-up act will be fronting for them.   I will be long gone.  

