Occupational Safety and Health Legislation and Implications for the Future

In 1972 a Committee formed to review OHS in the United Kingdom and chaired by the National Coal Board Chairman Lord Robens, concluded that the then existing regulated OHS regime in the UK was unsustainable. The Committee reported that ever higher levels of regulation and inspection would be required to maintain even existing standards of occupational safety and health. Increasing levels of community resources would be required to continue the system into the future and no amount of regulation could completely ensure safety. It said:

“The most fundamental conclusion to which our investigations have led us is this. There are severe practical limits on the extent to which progressively better standards of safety and health at work can be brought about through negative regulation by external agencies.  We need a more effectively self-regulating system.”
 
The Committee recommended that the regulatory regime be replaced. It said: 

“The primary responsibility for doing something about the present levels of occupational accidents and disease lies with those who create the risks and those who work with them.”

It is of course now part of our history that “Robens style” legislation was implemented in WA in the 1984 Act, mostly in 1988 and substantially maintained since then. The Mines Safety and Inspection Act implemented the same approach in the mining sector in 1994. There have been two reviews of the OHS Act since 1988 and I am presently engaged in the third. As well, I am undertaking the first and only statutory review of the Mines Safety and Inspection Act. Draft consultative reports have issued. 

In staying with the Robens committee a moment more and as noted in my report; Robens proposed a flexible system under which:

“…employers and workers would consult and achieve a high degree of “self-regulation”, supported by general legislative requirements and voluntary codes and standards.  It was recommended the existing statutory provisions be replaced with a new comprehensive enabling Act containing a clear statement of the general principles of safety and health responsibility. It was recommended the principal Act be supported by regulations and non-statutory codes of practice, with a preference for the latter “in the interests of intelligibility and flexibility, and as a means of providing practical guidance towards progressively higher standards.” ”

While assigning most responsibility onto the employers, Robens also placed significant responsibilities on all the other participants in the workplace. 

As well the Committee demonstrated that the issues were multidimensional and could only be resolved by a comprehensive approach. Its proposals were interlinked and the whole model needs be put into place to be fully effective. They developed a methodology that took account of each dimension including the engineering, the legal, and the process issues. 

The range of matters covered by the draft review reports also reflect the multidimensional nature of the issues.

Today I will address the rationale behind the key theme of the review reports – which, in effect, is the need for the full implementation of the Robens approach–and then turn to the main thrust of some of recommendations contained in the draft reports as pointers for future legislation.  The draft reports and recommendations are not final and are currently out for public comment.  I invite and encourage comments on the drafts.

It seems plain that the easy part of implementation of the Robens approach is now complete in WA. Our lost time injury statistics have improved very significantly.  Now they appear to be plateauing and some Lost time injury statistics are on the rise again. The fatality levels continue to be unacceptably high. 
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Should note that recent stats indicators suggest a further large reduction this last year. It appears to be a consequence both of further injury reduction and a faster return to work.  I think it unlikely that trend will be sustained.

Our review indicates that additional data collections and other factors will mean that the rate of improvement will continue to slow. I have also concluded that unless comprehensively implemented, the self-regulatory approach proposed by Robens is no more capable of achieving maximum workplace safety than was the regulatory system it replaced. We must take the next steps to put all of Robens in place if our record is to continue improving. 

It is not just the statute that prevents injury and saves lives but the implementation of the statute. Others have noted that even the old regulatory regime would have been far more effective if more rigorously enforced and policed. It is also clear that some countries particularly in our part of the World, have good legislation but it is generally ignored as some disastrous events have shown. Enforcement data and other statistics show that implementation of the existing legislation is far from complete in this state. There are many work places which do not meet the duties and obligations of the Act

As noted in my report we could decline to third world status if we do not continue to fulfil our responsibilities in respect of implementation of our legislation. We need effective legislation and we need to put it into action.

In turning to the reviews I can report that there is general satisfaction with the broad shape of the Occupational Safety and Health legislation in this State. There were no calls for dismantling or of making fundamental change to the Occupational Health and Safety Act although a number of improvements were proposed. There were however, concerns expressed and issues raised or became evident concerning more effective implementation of the legislation.  I should note in passing that All submissions contributed to the reviews and many influenced the discussion and recommendations in the review draft reports. Of course, I accept responsibility for the recommendations in the draft reports. 

A consideration of the material leads to a many conclusions but two are fundamental challenges. 

First, and while many do fulfil their obligations, including no doubt, everyone here today, it is plain that considerable numbers of business enterprises are simply ignoring their obligations. They are plainly hoping or gambling on their workplace safety and health. Many employers will be lucky but a number will not and that will result in otherwise avoidable injury and death. These need to be brought to the realisation that ignoring their obligations leads to costs that are greater than the benefits. One way is to have appropriate incentives. Another is to have a system of internal checks and balances within organisations. That can be done by ensuring employees are able to fulfil their role. Effective inspection will also assist.

Secondly, and following from this, it is clear that many employees are not fulfilling all their safety and health duties as suggested by Robens. I think this is for two reasons. First, the legislation does not enable them to participate more fully in workplace health and safety as envisaged by Robens and second, their workplaces do not encourage them to commit to safety and health at work.

In going to the latter, it is likely that those who work in command and control based workplaces especially, do not always fulfil their OH&S obligations, even under the existing statutes because of insecurity. Many employees are estranged from the process or are fearful of being outspoken about safety and health. That can be addressed by changes to the Acts to provide greater employment security to employees concerned about speaking out about their occupational safety and health. The first issue (the legal right to participate) can also be addressed by providing employees with additional rights and therefore responsibilities in relation to workplace safety and health under the statutes. 

( I NEED to note a 3rd challenge in relation to enforcement. This goes to better targeting and more effective enforcement however it is, of course, contingent on the first two.  If they could be solved, enforcement would not be as great an issue.)

These issues underline some of the main recommendations. When implemented the statutes will better meet most of what the Robens Committee proposed.  Many of the critical deficiencies in respect of the two principal participants - employers and employees - would be resolved. We have of course also addressed the role of other participants in order to enhance the effectiveness of the statutes.

It is useful to go briefly to some of the more significant areas of the recommendations.

Firstly, in respect of both the Mines Safety and Inspection Act and Occupational Safety and Health Act, it is recommended that there should be consistent legislation and policy. This follows the Robens proposition of a comprehensive and non fragmented approach. As a consequence a single Occupational Safety and Health Act is recommended by combining the best elements of both Acts and of the establishment of a pre-eminent policy authority. There is considerable consensus that while the Occupational Safety and Health (WorkSafe) Commission is very effective, the Mines Occupational Safety and Health Advisory Board (MOSHAB) is confronted with a number of continuing difficulties. It is recommended that the Commission be restructured to include mining representation and that it absorb MOSHAB in relation to policy.

At present neither has a pre-eminent role in Western Australia. The mining safety legislation already reflects the Occupational Safety and Health Act in the most fundamental obligations and there is no logical reason for the continued separation. That is not to say the Departments should be combined. Each has particular specialities and as I understand it, there was some undertaking given by Government in respect of mining safety and health.

The second area of the recommendations looks at the employers’ part in the process. There are at present a number of disincentives for employers to engage fully in the consultative processes necessary to enhance safety and health. Recommendations are made in respect to redressing that situation somewhat. For example, better and more accessible advice and further research towards finding a better connection between safety and health performance and workers compensation insurance are recommended.   In respect of the prosecution process, sentencing guidelines can be specifically designed and introduced to recognise employers who fulfil their obligations and those who do not. Those who can demonstrate their commitment to occupational health and safety will be recognised in the Court proceedings. 

While increasing the number of incentives to employers to commit more fully to the process is preferred, it has also been necessary to increase the costs of non-compliance to diminish the disincentives. 

Thirdly, the recommendations going to the role of employees involve two main components. The first are measures to remove fear or concern about participating in occupational safety and health processes by protecting employees from discrimination and termination of employment. This would involve reinstatement and reimbursement of lost wages of dismissed employees. The second is in giving employee representatives a more active role by improving the training processes and by ensuring that employers consult with representatives. Safety representatives who are trained and authorised would be given authority to issue provisional improvement notices in particular circumstances where the employer refuses to remedy alleged failures after consulting with the health and safety represenative. Other recommendations concern induction training, including possible mandatory inductions, as well as safety and health representative training, competency assessment and simplified election processes.

In the fourth area, the public interest has been recognised by recommendations that work based activity should not be permitted to impact deleteriously on the public. This is timely considering the potential outcome of the Bellevue and the Carmel fireworks fires. There seems little doubt that only luck prevented casualties in both these cases. Recent debate over emissions in the alumina industry are also a case in point. Public safety and health risks arising directly from work place activity should be addressed in the legislation which deals with those workplaces. This could ultimately have some beneficial spin offs for business including lower insurance costs. 

Fifth there are a number of recommendations going to improved clarity and expression under each Act including, for example, specifying hazard and risk identification and reductions; further clarification of duties, coverage of employees, contractors and of police, workplace policy implementation and in relation to operational processes 

Sixth, the creation of an Occupational Safety and Health Tribunal to deal with non-judicial reviews and associated matters under the Act is recommended. However cost and convenience factors require that use be made of existing structures. As a result the Tribunal should be formed from the Western Australian Industrial Relations Commission (WAIRC) by appointment of the Minister after consulting with the Chief Commissioner.  

Seventh, there are a number of recommendations in relation to penalties. These mainly go to bringing penalties into conformity with similar legislation in other States and acts. Serious breaches would be dealt with as indictable offences in the superior courts. As well they include recommendations to include the liability of senior executives and management because at present they are effectively outside the loop and are not truly accountable, particularly in relation to fatalities and serious injury’s. It should also be noted however that the offences would only relate to gross negligence in relation to a breach of the duty of care obligations. Importantly and perhaps of greater general significance is the option for novel and non-monetary penalties under the Acts. This could also ensure that fines go to improving OHS rather than CRF. The concept of a general application of on-the-spot fines has been rejected as inappropriate except where improvement notices are ignored. These may attract fines and a capacity of further orders relating to compliance.

Eighth, recommendations are made for maintaining most of the existing administrative and enforcement structures but refining their activity and work in a number of ways. For example WorkSafe should formalise a one stop shop for users and the Worksafe Commissioner be empowered to appoint suitable qualified honorary or ex officio inspectors. Both Departments should implement targeted enforcement strategies. They should also establish formal policies in specific areas such as prosecution and complaints and to ensure that processes are both fair and transparent. The Worksafe Commission should undertake the development of research. It is also recommended that the Departmental administrative arrangements be reviewed after a period to establish whether the existing structures are optimal and to ensure further reviews take place under the Mines Safety and Inspection Act if it is not combined with the Occupational Safety and Health Act.

I would like to conclude briefly about what we were unable to do. Despite our 105  Recommendations under the Occupational Safety and Health Act (OSHA) and 57  Recommendations under the Mines Safety and Inspection Act (MSIA), to my mind we were not able to adequately address the connection between safety and health failures and cost of safety and health in the review despite the recommendation that it be further researched.  Fundamentally of course, this goes to the linkage between compensation insurance and injury levels. The issue of incentives needs a lot more work than we could give and is one of the reasons why we urge better data collection and research analysis. I think it is possible to get more direct connections and when that is done those who do the right thing can be better rewarded while those who freeload on the system can be made more accountable and to pay.

The Robens Committee provided us with a philosophy and process which is now widely accepted.  It needs be fully implemented and I believe the recommendations proposed in the draft reports go a long way towards doing that. There should not be a failure to act because it carries some potential risks. Instead as with OHS itself, effort should be made to remove or diminish the risks.

It appears that there has not been a more complete integration of the Robens approach into our legislation in the past because of the potential difficulties. Let me give an example.   Employees and more particularly their elected and trained representatives have not been empowered to exercise authority in the work place. That appears to come about as a result of concern that the power could be misused and indeed abused.  It seems ludicrous that an Act which is substantially designed to keep employees safe and healthy gives them so little authority over their work process.  If we applied the same principles in other walks of life we would get some interesting results. For example we may not be permitted to drive because some drivers are irresponsible. 

I suggest we have used the wrong strategy to deal with the abuse of power. We jail errant drivers if necessary in order for the rest of us to have the right to drive. I suggest we take the similar line with occupational health and safety. Anyone who abuses their authority or is so neglectful of their duty should face substantial penalties. We are dealing with serious matters and we need take them seriously.

There is also no reason to assume that by permitting employees to participate fully in health and safety that they will become more troublesome in other areas such as industrial relations. These days business wants every employee performing at or as near to 100% as is possible. While a “Taylorist” regime may achieve 100% physical exertion, commitment will not follow and the activity may not be as productive as it could be.  As well continuous and expensive supervision will be required even for safety and health rules. When all the engineering and technical safety features are in place and improving the record gets tougher, employee commitment becomes critical. That is a significant aspect in the orientation of many of the 163 recommendations under the OSHA and MSIA reviews.

I should reiterate in conclusion that both draft reviews are available on the web sites of the two Departments and remain open for any further comment. The observations given here must be seen as interim in nature as convincing argument could well result in changes to recommendations. If my observations today so inspire or enrage you to make further comment I invite you to do so and assure you that they will be taken into account. 

Thank you. 

� Robens Committee (1972) Committee on Safety and Health at Work, Safety and Health at Work: Report of the Committee, HMSO, Londonparas 28 and 41


� WorkSafe WA Submission (2001)
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